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ACTION. 


§ 19. Lire.— Where Maintainable.—Suits against a corporation, 
foreign or domes’ic, may be maintained when in its nature the 
cause of action is transitory, founded upon a matter or transac- 
tion which might have taken place anywhere, in any county in 
which the company transacts business by agents, without regard 
to its proprietorship of real estate, or its principal place of 
doing business. 

Mobile Life Ins. Co. vs. Pruett. 

Rep’d Jour’l, p. 130, 


AGENT. 


§ 20. Lire.— Representations of Officers as to Proofs.—Where it 
was claimed that a letter of the secretary and treasurer admit- 
ting satisfaction of the company as to proofs did not bind it ; 
Held, That representations as well as acts of an agent within his 
authority are binding on the principal. 

Cotlon States Life Ins. Co. vs. Edwards. 

Rep’d Jour’l, p. 115. 
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APPLICATION. 


§ 21. Lire.— Waiver of Misstatement as to Age.— What Con- 
stitutes Sow.d Health.—Subsequent Condition of Heal h.—Where 
the secretary had in his hands evidence of a misstatement as to 
age which it was his duty to examine, the company cannot get 
up ‘such misstatement to defeat a claim. The company may 
waive a restriction in the by-laws as to age where there is noth- 
ing against it in the charter. A representation of “sound 
health” in the application does not require absolute freedom 
from all bodily infirmities or tendencies to disease. Where the 
condition of health was satisfactorily established at the time of 
insuring, its subsequent condition was immaterial. 


Morrison vs. Wisconsin Odd Fellows’ Mut. Life Ins. Co. 


Rep’c Jour’), p. 145. 


ARBITRATION. 


§ 22. Fire.—Effect of Agreement on Jurisdiction of Courts.— 
Where a Uondition Precedent to an Action.—A general provision 
that all disputes which may arise in the execution of a contract 
shall be decided by arbitrators, will not be allowed to deprive the 
courts of their jurisdiction. But the parties to a contract may 
fix on any mode they think fit to liquidate damages, in their 
own nature unliquidated, and in such case no recovery can be 
had until the prescribed method has been parsued, or some valid 
excuse exists for not pursuing it. A policy of fire insurance was 
made subject to all the conditions and stipulations indorsed 
thereon, one of which was “that in case of difference of opinion 
as to the amount of loss or damage, such difference shall be 
submitted to the judgment of two disinterested and competent 
men * * * whose award shall be conclusive and binding on 
both parties; ” Held, That the submission to arbitration or a 
fair effort on the part of the insured to obtain it, was a condi- 
tion precedent to his right to bring an action to recover his loss, 
where the amount thereof was in dispute between him and the 
insurer. 


Elliott vs. Royal Exchange Ins. Co., 2 Exch. L. R., 241; Scott vs. Av- 
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ery, 5 H. L. Cas,, 811; Horton vs. Sayer, 4 H. & U., 643; Holmes ve, 
Richet, 56 Cal., 307. 


Old Saucelito Land & Dry Dock Co. vs. Com. U. Ins. Co. 
Rep’i Jour’l, p 135. 
ARSON. 


§ 23. Fire.—WMay be Joined with Refusal to Submit to Ex- 
amination as a Defense—A stipulation in a policy of insurance 
that “ the assured shall, if required, submit to an examination or 
examinations under oath by any person appointed by the com- 
pany, and subscribe thereto, when reduced to writing, and a re- 
fusal to answer any such questions or sign such examination 
shall cause a forfeiture of all claims under the policy,” is valid. 
A defense that the fire by which the insured property was de- 
stroyed was of an incendiary character and plaintiff implicated 
therein, may be joined in the answer with a defense that the 
policy contained a condition that plaintiff should submit to an 
examination under oath, and that such examination had been de- 
manded and refused ; and where the jury, in answer to special 
questions, find that plaintiff has refused to submit to such exam- 
ination when demanded, and plaintiff has not moved to compel 
defendant to elect as to which defense it will rely upon, judgment 
may be entered in favor of the defendant notwithstanding a gen- 
eral verdict agairst it. 

Conway vs. Wharton, 13 Minn., 160; Shedd vs. Augustine, 14 Kan., 282; 


Mueller vs. Insurance Co., 45 Mo., 8t; Dewees vs. Insurance Co., 34 N. J., 
Law, 244. 


Gross vs. St. Paul F. & M. Ins. Co. 
Rep’d Jour’l, p. 158. Minn. U. 8.8. C. 


ASSIGNMENT. 


$24. Lire.—Jn Case of Benevolent Society.— Effect «f Reserved 
Power to Alter Beneficiary on Evidene of Insured as to Non- 
payment.—Construction of Regulations of Benevolent S-cieties.— 
It was claimed by defendant that the insured had failed to pay 
an assessment and was not therefore in good standing. The 
plaintiff beneficiary insisted that the notice of assessment had 
not been received. An offer of evidence of admission by the 
insured that he had received the notice and had failed to pay, 
was refused on the ground that it was not admissible to abridge 
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the right of the beneficiary already acquired. Held, That the 
reserved power of the insured to alter the beneficiary, which was 
not exercised, did not take the case out of the well-established 
rule that such evidence is inadmissible against the acquired 
rights of third parties. 


The M. F. Life Ins. Co vs. Applegate, 7 Ohio St., 292; Southern 
Life Ins. Co. vs. Booker, 9 Heisk., 606; Washington Life Ins, Co. vs. 
Haney, 10 Kansas, 525; Ranks vs. Am. Mut. Life Ins. Co., 27 
N. Y., 282; Mulliner vs. Guardian ;Mut. Life Ins. Co., 1 Thompson and 
Cook (N. Y. S. C. R.), 448; 2 Phillips on Insurance, 626, sections 2,058, 
2,059, 2,069 ; Pence vs. Makepeace, 65 Ind., 345; Wilburn vs. Wilburn, 
83 Ind., 55; Harley vs. Heist, 86 Ind., 796; distinguishing Durlan vs. 
Central Verein, 7 Daly, 168 ; Richmond vs. Johnson, 28 Minn., 447 ; Swifts 
vs. R. P. and F. C. Benefit Association, 96 Ill., 309; Ballou vs. Gile, 50 
Wis., 614; Hutson vs. Merrifield, 51 Ind., 24. 


Held, That the alleged admission being in connection with an 
application for re-instatement, was not a part of the res gestm. 
Regulations of mutual benefit -societies must be construed lib- 
erally to effect the objects of their organization. 


Ballou vs. Gile, supra ; Edmans vs. Mut. Ins. Co. of the Order of Her- 
man’s Sons of Wisconsin, 44 Wisconsin, 376. 

Supreme Lodge vs. Schmidt. 

Rep’d Jour'l, p. 123. Inp. 8. C. 


BENEVOLENT SOCIETY. 


§ 25. Lire.—Objection to Evidence.—Construction of Con- 
tract.—Application when Part of Contract.—Construction of Cer- 
tificate—Parol Evidence.—Objections to evidence or questions 
propounded, which might have been obviated, must be specific- 
ally made on the trial, or they cannot be urged on appeal or 
error. 

In seeking the intention of the parties to a written contract, 
the courts are not authorized to construe the words used other- 
wise than in accordance with their plain, natural, and obvious 
meaning, unless from a consideration of the entire evidence it 
shall appear that the parties did not intend to so use them. 

An application by a member of a temperance order for a ben- 
eficiary certificate in the nature of a life insurance policy, con- 
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tained this clause, “I further agree, that should I at any time 
violate my pledge of total abstinence, or be suspended, or exe 
pelled for a violation of any of the laws of the order, or for non- 
payment of dues, etc., then all rights which either myself, the 
person or persons named in certificate, my heirs, etc., may have 
upon the beneficiary fund of the order, shall be forfeited.” 
Held, That the application was a part of the contract of insurance 
and obligatory upon the beneficiary named in the certificate, to 
whom payment was promised on the death of the member, and 
that the language was in the alternative, making either or apr 
one of the causes named a forfeiture of all right of recovery upon 
the certificate. 

A beneliciary certificate given to a member of an order wit- 
nessed that the member was entitled to certain rights and privi- 
leges of the order, and the same was issued upon the express 
condition that he should, while a member of the order, faithfully 
maintain his pledge of total abstinence, and comply with all the 
laws, rules, regulations and requirements of the order, otherwise 
it to be of no effect; and that in case he should die in good 
standing, the beneficiary named should be entitled to one dollar 
from each active member in good standing, not exceeding $2,000. 
Held ‘{‘liat as the requirements in the condition are used con- 
junctively, a failure to comply with all of them were necessary to 
a recovery, and that a violation of the pledge of total abstinence 
alone would bar a recovery by the beneficiary. So the words, 
“in case he is in good standing at the time of his decease, then 
the person or persons hereinafter named shall be entitled,” etc., 
are not equivalent to saying that if he is not tried or convicted 
ef violating his pledge, etc. Good standing in a society, not only 
implies that the party is a member thereof, but also that he has 
a good reputation therein. In such, a violation of the pledge 
total abstinence, without a trial and conviction, forfeits the right 
of the beneficiary to recover the sum promised. 

In an action upon a contract of a temperance order or society 
to pay a certain sum to the beneficiary therein named upon the 
decease of the member entering into the same, upon the express 
condition that he should faithfully keep his pledge of total absti- 
nence, it is error to exclude parol evidence of his violating such 
pledge before his death. In such case his trial and conviction 
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by the order for such violation, need not be shown to defeat a 
recovery. 


Supreme Council of Royal Templars of Temperance vs. Curd.* 


® Decision filed Sept. 27, 1884. Inn, 8 C. 
CANCELLATION. 


§ 26. Fire.—Authority to Make Includes Authority to Reduce 
Policy and Release from Liability —Where the secretary of an 
insurance company “ was instructed to go around and examine 
the risks and cancel the policies or reduce the amounts where 
they were considered too large,” the execution of such a power 
as this includes the power to make a contract with a person 
holding a policy, for the reduction of the policy. The power to 
make such contract necessarily includes, in the absence of evi- 
dence to the contrary, the power to agree upon the terms, includ- 
ing release, etc. 


Susquehanna Mut. F Ins. Co. vs, Brown. 
Rep’d Jour’l, p. 155. 


§ 27. Frme.—How it Must be Exercised.—Agreement to Accept 
Less than Ratable Proportion of the Premium when Binding.— 
The right of cancellation, reserved by the company, can only be 
exercised in strict compliance with the conditions. In the ab- 
sence of any agreement to the contrary, the whole ratable pro- 
portion of the premium must be refunded. 

Van Valkenburg vs. Lenox Ins. Co., 51 N. Y., 465; Hathorn vs. Ger- 
mania Ins. Co., 55 Barb,, 26; May on Ins., sec. 574; Wood on Ins., seo. 
106. 


An agreement of the insurer to accept less than the ratable 
proportion of unearned premium is binding upon him, and 
where the evidence showed that such an agreement was made 
and there was no evidence of a mistake, its allegation and proof 
in connection with the cancellation of the policy, is sufficient de- 
fense to an action for recovery on a subsequent loss. 


fEina Ins. Co. vs. Weisinger. 
Rep’d Jour’l p. 151. 
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CANCELLATION. 


§ 28. Lire.—Jn Case of Fraud.—A provision in the by-laws, 
requiring the certificate to be canceled and the money returned 
in case of fraud in the application, must be complied with in or- 
der to avail of the fraud, and a continuation to receive assess- 
ments is a waiver of such alleged fraud. 

Webster vs. Ins. Co., 36 Wis., 67 ; Gans vs. Ins. Co., 43 Wis., 108; Jol- 
iffe vs. Ins. Co., 39 Wis., 111; Ergman vs. Ins. Co., 44 Wis., 376 ; Luther 
vs. Ins. Co., 55 Wis., 543. 

Morrison vs. Wisconsin Odd Fellows’ Mut. Life Ins. Co. 

$21. 
CONSTRUCTION. 


§ 29. Lire. —Of Statute Liabitity as to Bad Faith—In a 
statute provision regarding the liability of a company for refus- 
ing to pay a claim in bad faith, the term bad faith does not mean 
fraud, but simply frivolous or unreasonable grounds. A refusal 
of the company to pay on grounds which were not set up in 
court but where the actual defense was ground which had 
already been waived, it was bad faith within the statute. 


55 Ga., 110-111 ; 63 id., 205. 
Cotton States Life Ins. Co. vs. Edwards. 


EVIDENCE. 


§ 36. Lire.— Where Verdict is Directed.—Deposition—In de- 
termining whether a court properly directed a verdict to be 
found, every evidence tending to prove facts adverse to the 
direction must be taken as established. A party with consent 
of court may read only part of a deposition. 


Morrison vs. Wisconsin Odd Fellows Mutual Life Ins. Co. 


-§21 
GENERAL AVERAGE. 


§ 31. Inuanp.—Liability for Eapenses of Raising and Re-ship- 
ment of Cargo in Case of Two Wreckers.—A vessel with a deck 
cargo of cotton was sunk, and the captain procured a wrecking 
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vessel to raise her and receive her cargo. But before her 
arrival he had secured the services of another vessel to receive 
and transport the cotton in his own name to his own agent, with 
instructions to the latter to exact an average bond from the 
owners upon its delivery. The underwriters, however, obtained 
possession of the cotton without giving the bond, upon payment 
of transportation charges. The wrecking vessel had nothing to 
do with the cotton, but raised the boat with the remaining 
cargo. Held, That the cotton was liable for the general average 
expenses, which, when there was one continuous effort to save 
vessel and cargo, should include all the expenses from the sink- 
ing of the vessel, and not excepting those incurred for a re-ship- 
ment of part of the damaged cargo. 


Mitchell Transportation Co. vs. Patterson. 
Rep’d Jour’l, p. 93. U.S. 0 C. Tenn, 


INSURABLE INTEREST. 


§ 32. Intanp.—Of stockholder.—Evidence and Effect of Sale.— 
Amount of Recovery.—An owner of stock in a corporation has an 
insurable interest in the corporate property in proportion to the 
amount of his stock. This interest, though extinguished by a 
bona fide sale of the property, is not altered by a sham sale. 
The bill of sale and the enrollment of a steamboat are prima 
facie evidence of a bona fide sale. Where a party who owned 
three sixteenths of the capital stock of a corporation insured his 
interest in the corporate property: Held, That in case of loss he 
was entitled to recover the amount of his policy, up to three six- 
teenths of the value of such property at the time of loss. 


Seaman vs, Enterprise F. & M. Ins. Co. 
Rep’d Jour’l, p. 97. 


KEEPING AND STORING. 


§ 33. Fime—What is Not an Increase of Hazard Within the 
Same Premises.—The policy was on goods on “ grade floor of 
the two-story, frame, shingle-roof building, situate,” etc. Ona 
lot adjoining, and distant a few feet, was a one-story building 
used as a storehouse, and connected with the first by a covered 
passageway in the rear. Held, That the keeping of prohibited 
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articles in the storeroom was not a violation of the policy pro- 
vision against their storage in any building in which was the in- 
sured stock. Held, That the storage was not a change increas- 
ing the hazard within the same premises. 
Sperry vs. Ins. Co. of N. A. 
Rep'd Jour’l, p. 141. U. 8. C. C. Cox. 
LOSS. 


§ 34. Lirze.—Subsequent Alteration of Time when Payable.— 
A provision in the charter that the loss should be payable sixty 
days after notice, cannot be set aside by a regulation made by 
the company subsequent to the issue of the policy. 


Morrison vs. Wisconsin Odd Fellows’ Mutual. 


PREMIUM. 


§35. Lire.—LHffect «of Failure of Prompt Payment.— When 


Payable on Demand.—To whom and where Payment may be 
made.—Parol Evid nce to Vury Contract—Effect of Receipt.— 
In insurance contracts, the time of payment is material, is of the 
essence of the contract, and non-payment at the day appointed 
involves absolute forfeiture of the policy. 


N. Y¥. Life Ins. Co. vs. Statham, 93 U. S., 24; Brooklyn Life Ins. Co. 
vs. Bledsoe, 52 Ala., 551. 

Where premiums are not payable at stated times, but on the 
demand of the company, the assured is-not bound to take notice 
when the payment is payable, but can await notice of that fact 
from the iasurer ; and where the place of payment is not that 
appointed in the policy, but is transferred to a point at or near 
the domicile of the assured, payment of the premium may be 
made to an agent, upon any receipt the assured chooses to take, 
though he does not obtain a receipt signed by either of the des- 
ignated officers of the company. Where a contract is reducéd to 
writing, the written memorial becomes the sole expositor of its 
terms ; all antecedent negotiations, agreements or understand- 
ings are merged in it, and to vary or contradict it as to payment 
of premium, evidence of them is not admissible, unless it be 
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clearly shown that a party was by fraud induced to enter into 
the contract, or that by mistake the intention of the parties is 
not expressed, and a policy of life insurance is within this con- 
servative principle. 

Mead vs. Steger, 5 Port., 489 ; Paysant vs. Ware, 1 Ala., 160 ; Hair vs. 
La Brouse, 10 Ala., 548 ; Ins. Co. vs. Wolff, 95 U. S., 326; Thompson vs. 
Ins. Co., 104 U. S., 252; Ins. Co. vs. Norton, 95 U. S., 234; Ins. Co. vs. 
Mowry, ib., 544; Ins. Co. vs. Eggleston, ib., 572; Phoenix Ins. Co. vs, 
Doster, 106 U. S., 30. 

A receipt of a premium, after a breach of the condition for its 
payment has occurred, is doubtless a waiver of the forfeiture, but 
the payment must be made to the insurer, or to an agent having 
authority to receive it, and it must be made fairly and honestly, 
without any misrepresentation or concealment of material facts 
known to the party making the payment, of which the insurer 
cannot reasonably be presumed to have knowledge. 


Mobile Life Ins. Co. vs, Pruett. 


PLEADING. 


§ 36. Lire.— Absence of Counsel as Ground for Continuance.— 
Objections to Leading Questions ard Pro fs—Continuance of 
cases on account of absence of counsel are not favored, and ab- 
sence without leave to attend other trials is no good ground for 
such continuance. Objections must be made, if leading ques- 
tions, or proving by parol of writings without proof of loss, or 
inaccessibility of originals are to be ruled against. 


Cotton States Life Ins. Co. vs. Edwards. 


RESIDENCE. 


$37. Lire.—Effect «f Commutation— Waiver of Misstate- 
ment as to Age in Procfs.-It would seem that where a policy 
had been commuted for a proportional paid-up, according to its 
terms, with an indorsement that it was valid for such proportion 
subject to its creditors, the contract was fully executed, and the 
insured would be exempt from a provision against going into the 
torrid zone. 

81 N. Y. R., 410; 75 Tll., 426; 39 Mich., 51; 53 Wis., 585. 
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Where a discrepancy as to age appeared from the application 
and proofs, and the company with knowledge of a violation of 
the provision as to residence accepted and declared the proofs 
satisfactory, this was a waiver of the misstatement as to age and 
of the violation. An error as to age in proofs may be ex- 
plained. 

45 N. Y. Superior Court, 259. 

Cotton States Life Ins. Co, vs. Edwards. 


SEA WORTHIN ESS. 


§ 38. InLanp.—Implied Contract as to.—Due Diligence as 
to Repairs.—Perils of Nuvigati:n.—There is an implied con- 
tract on the part of the insured of an interest in a vessel for a 
particular voyage, that she shall be seaworthy when she leaves 
the port of departure, and that if she becomes unseaworthy 
while on her voyage the master shall use a reasonable discretion 
and have the defect remedied at the nearest convenient port. 
The necessity for haste in making repairs, in case the vessel be- 
comes unseaworthy during her voyage, depends upon the char- 
acter of the defect ; the more serious it is the greater the neces- 
sity for prompt attention. The question of whether or not rea- 
sonable diligence has been used in a given case is for the jury 
to decide. The fact that a vessel was unseaworthy when it left 
the port of departure, or became so afterwards and due dili- 
gence was not used in having her repaired, will not prevent a 
recovery by an insurer in case of Joss, unless the loss has been 
contributed to, or caused by the defect. Perils in making land- 
ings are perils of navigation. 


Seaman vs, Enterprise F’. & M. Ins. Co. 


TOTAL LOSS. 


§ 39. Marine.— When Constructive.— Right of Abandonment.— 
Method of Estimating Measure of Damages.—One Third New for 
Old.— Repairs.—Adjustment of Expenses —The right of abandon- 
ment does not depend on the high probability of a total loss, 
either of the property, or of the voyage, or both. The insured is 
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to act, not upon certainties, but upon probabilities ; and if the 
facts present a case of extreme hazard, and of probable expense 
exceeding half the value of the ship, the insured may abandon, 
though it should happen that she was afterwards recovered at a 
less expense. 


Bradlie vs. Maryland Ins. Co., 12 Pet., 378. 


In ascertaining the value of the ship, and whether she is 
injured to the amount of half her value, the true basis of the 
valuation of the ship at the time of the disaster; and if, after the 
damage is or might be repaired, the ship is not or would not be 
worth, at the place of the repairs, double the cost of the repairs, 
it is to be treated as a technical total loss. 


Patapsco Ins, Co, vs. Southgate, 5 Pet., 604. 


The ordinary deduction in case of a partial loss of one third 
new for old, from the repairs, is inapplicable to the case of a 
technical total loss by an injury exceeding one half the value of 
the vessel. The expense of raising and towing a sunken and dis- 


abled vessel to a port of repair, no matter by whom paid, should 
be considered as part of the loss, and it is immaterial that a 
part of this cost has been contributed upon an adjustment in the 
nature of general average by the cargo. 


Bradlie vs. Maryland Ins. Co., supra; Sewall vs. U. 8S. Ins. Co., 11 
Pick., 90 ; in Ellicott vs. Alliance Ins. Co., 14 Gray, 318; and in England, 
in Kemp vs. Halliday, 6 Best & S., 723; 2 Pars., Mar., Ins. 133. 

Policy construed, and Held, That there was nothing in the 
special provisions thereof to preclude the insured from recover- 
ing for a constructive total loss after abandonment, when the 
umount of the repairs, deducting one third new for old, added to 
the expense chargeable to it of raising and taking the vessel to 
the port of repairs, exceeded one half its agreed value. 

Sewall vs. U.S. Ins. Co., 11 Pick., 90, and Ellicott vs, Alliance Ins. Co., 
14 Gray, 318. Distinguishing Greely vs. Tremont Ins. Co., 9 Cush., 416; 
Orrok vs. Insurance Co., 21 Pick., 456; Hall vs. Insurance Co., id., 472; 
Reynolds vs. Insurance Co , 22 Pick., 191; Paddock vs. Commercial Ins. 
Co., 104 Mass., 536 ; McAndrews vs. Thatcher, 3 Wall., 347. 

Wallace & Cunningham vs. Ins. Cos. 

Rep’d Jour’. p. 106. 
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REPORT OF DECISIONS 
RENDERED IN INSURANCE CASES, IN THE UNITED S1'A'TES 


SUPREME AND CIRCUIT COURTS, AND IN ‘THE 
STATE SUPREME COURTS. 


From certified transcripts in our possession. 


UNITED STATES CIRCUIT COURT. 


WESTERN DISTRICT OF TENNESSEE. 


MITCHELL TRANSPORTATION CO. 
Us. 
ROBERT F. PATTERSON er at.* 


A vessel with a deck cargo of cotton was sunk, and the captain procured a 
wrecking vessel to raise her and receive her cargo. But before her arrival 
he had secured the services of another vessel to receive and transport the 
cotton in his own name to his own agent, with instructions to the latter to 
exact an average bond from the owners upon its delivery. The under- 
writers, however, obtained possession of the cotton without giving the 
bond, upon payment of transportation charges. The wrecking vessel had 
nothing to do with the cotton, but raised the boat with the remaining 
cargo. 

Held, That the cotton was liable for the general average expenses which when 
there was one continuous effort to save vessel and cargo, should include all 
the expenses from the sinking of the vessel and not excepting those in- 
curred for a re-shipment of part of the damaged cargo. 


Lincoutn & Srevens, and H. C. Wargriner, for Complainants. 
Ciape & Bearp, fur Defendanis. 


Baxter and Hammonp, JJ. 
This was a case in equity, by which the owners of the steamer 
* Decision rendered January 17, 1884. 
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Robert Mitchell sought to recover from sundry defendants, their 
shares of a general average expense made in endeavoring to raise the 
said steamer and the cargo on board. The following are the facts 
of the case :— 

The steamer Robert Mitchell, while on a trip from Cairo to New Or- 
leans, struck some hidden obstruction in the Mississippi River at 
a point near Fox Island, and sank; this island is about 60 miles be- 
low Memphis, Tenn. 

The boat and cargo were in imminent peril of totul loss. She had 
on board an assorted cargo of grain, flour, meal, hay, horses, oil, 
and about 750 bales of cotton, the latter upon the guards and in the 
engine-room of the boat. 

There being at the place of disaster no adequate means of remov- 
ing or protecting the cargo, or of obtaining any assistance by tele- 
graph or letter, the captain left the Mitchell in charge of the mate, 
with instructions to keep the cotton and other cargo from floating 
off and to save and protect it so far as could be done, went to Mem- 
phis and ordered the wrecking-boat then lying below St. Louis, to go 
at once to the Michell. He also found the steamer Chteau at the 
landing, loading for New Orleans, and engaged her at an agreed 
freight or salvage, to stop on her down trip at the place of disaster 
and assist in taking off the cotton and other freight stowed upon the 
deck as well for the purpose of lightening the Mitchell and preparing 
to raise her and the remaining cargo on board, as for sending the 
cargo so removed forward to its destination or to a place of better 
security. The captain of the Mitchell accompanied the Chvteau to 
the place of accident, but upon arrival found the condition of things 
to have become more serious, and the Chvteau refused to receive and 
transport the cotton except at an increased freight or salvage. An 
agreement as to price was reached and the master and crew of the 
Mitche'l assisted the crew of the Choteau to unload the greater por- 
tion of the cotton with other freight which was on the deck and in 
the engine-room, and place it upon the Choteau. 

There was no place at or near this point, where the cargo thus re- 
moved to the Choteau could be protected and saved from further 
loss so well or cheaply as by sending it on to New Orleans, the port 
of destination. The captain of the Mitchell shipped it all in his own 
name to an agent selected by him in New Orleans, with instructions 
to deliver it to the consignees upon their signing an average bond. 
Upon its arrival in New Orleans, the underwriters of ‘the cotton ob- 
tained possession of it upon the payment of the Choleau’s freight, 
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without giving any average bond; they claimed that it was not a 
case for a general average. 

This cotton and other cargo received by the Choteau and for- 
warded to New Orleans did not require for its removal and protec- 
tion, the aid of the wrecking boat, but it was protected upon the 
Mitchell by her own officers and crew, who assisted the crew of the 
Choteau in removing it from the Mitchell and placing it upon the 
Choteau. The wrecking boat was in the mean time on its way to the 
Mitchell, but did not arrive there until after the Choteau left with the 
cotton in question. It did, however, arrive at the Mitchell and had 
commenced efforts to raise her and the remaining cargo, several 
days before the Choteau arrived at New Orleans ; the cotton in ques- 
tion was delivered to the agent appointed by the captain of the Mi- 
chell, and before the same came to the underwriters of the cotton. 

In the raising of the Mitchell, difficulties not anticipated were 
encountered, and portions of the boat had to be cut away. The 
value of the boat and remaining cargo raised, was but about one 
third the value of boat and cargo including the cotton in question. 
The freight money of the cotton to New Orleans upon the Choteau 
was included in the average expense, but very much the largest part 
of the expense was that of the wrecking boat and the efforts to raise 
the Mitchell and the cargo left upon her, after the cotton had been 
placed upon the Choteau. It is usual in such cases to employ a 
wrecking boat and the deck cargo is generally removed for the pur- 
pose of lightening the sunken vessel and of thereby aiding to faise it 
and the cargo remaining upon it hefore the wrecking boat can effectu- 
ally proceed with its work ; though in this case the wrecking boat did 
not actually aid in removing the deck cotton. The efforts to relieve 
the Mitchell and her cargo, however, were continuous from the time 
of the disaster to the raising of the boat with the cargo on board. 
Proof was offered to show that under the circumstances developed 
in this case it was the custom on the Western rivers to embrace all 
the expenses claimed in the general average statement. 

- Under these circumstances it was claimed by the underwriters 
upon the cotton, that the captain of the Mitchell had separated the 
cotton from the Mitchell and put it in a place of security, without any 
intention of again placing it on her or of completing his trip, and 
that it could not therefore be required to contribute for any part of 
the expenses subsequently incurred in raising the Mitchell and her 
remaining cargo, as the cargo was not taken or intended to be teken 
on board the Mitchell, and as she did not complete her trip. Thé case 
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of Job vs. Langston, 6th El. & BL, 790, and other English and Amer- 
ican cases were relied upon to sustain that position. 

On the other hand it was contended that the shipment of the cot- 
ton by the captain of the Mitchell in his name to an agent appointed 
by him, with instructions not to deliver it without an average bond, 
showed that he did not intend to separate it from the general :ex- 
pense ; that the owners of the cotton and their underwriters were in- 
terested in the saving of the Mitchell and her remaining cargo, in 
order that the cotton might be under the protection of the general 
average until its arrival and safe delivery in New Orleans to the 
consignees, and that being so interested in saving all that could be 
saved as a contributing interest, the case was under the American 
law one of general average ; that all the property in peril at the 
time of the disaster and when the efforts to protect and save it were 
commenced must be taken into the average as a contributory in- 
terest. : 


By tHE Court :— 


The captain of the Mitchell did not, evidently, intend to separate 
the cotton of defendants from the rest of the cargo nor to deliver it 
to them at their own risk after the disaster. Not only did he ship 
it to his own account and direct that it should not be delivered to the 
original consignees without an average bond, but on his coming to 
Memphis he did not notify the consignors nor rely on them to save 
their shipments. The case is one for general average, and the fact 
that the Mitchell did not complete her trip but returned when raised 
to the nearest port of safety for repairs, should not defeat the con- 
tribution under the facts of this case. 

The custom to include certain expenses in the general average is, 
perhaps, not admissible as evidence, but in this case there was, in 
effect, one continuous effort to save the sunken vessel and her cargo, 
and the average should include all the expenses from the sinking of 
the vessel, not excluding those incurred for the re-shipment of a part 
of the damaged cargo from Memphis to New Orleans on the Cho- 


leau. 


Decree accordingly. 
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UNITED STATES CIRCUIT COURT. 


EASTERN DISTRICT OF MISSOURI. 


SEAMAN 
USs 


ENTERPRISE FIRE & MARINE INS. CO.* 


An owner of stock in a corporation, has an insurable interest in the corporate 
property in proportion to the amount of his stock. 

This interest, though extinguished by a bona fide sale of the property, is not 
altered by a sham sale. 

The bill of sale and the enrollment of a steamboat are prima facie evidence of 
a bona fide sale. 

There is an implied contract on the part of the insured of an interest in a 
vessel for a particular voyage, that she shall be seaworthy when she leaves 
the port of departure, and that if she becomes unseaworthy while on her 
voyage, the master shall use a reasonable discretion and have the defect 
remedied at the nearest convenient port. 

The necessity for haste in making repairs, in case the vessel becomes unsea- 
worthy during her voyage, depends upon the character of the defect; the 
more serious it is the greater the necessity for prompt attention. 

The question of whether or not reasonable diligence has been used in a given 
case is for the jury to decide. 

The fact that a vessel was unseaworthy when it left the port of departure, or 
became so afterwarcs, and due diligence was not used in having her re- 
paired, will not prevent a recovery by an insurer in case of loss, unless the 
loss has been contributed to or caused by the defect. 

Perils in making landings are perils of navigation. 


Where a party who owned three sixteenths of the capital stock of a corpora- 
tion insured his interest in the corporate property, Held, That in case of 
loss, he was entitled to recover the amount of his policy up to three 
sixteenths of the value of such property at the time of loss, 


Suit upon a policy of insurance upon a steamboat owned, as 
alleged, by the C. V. Kountz Transportation Company. The insured 


* Decision rendered September 25, 1884. From Federal Reporter. 
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vessel, while making the trip specified in the policy, accidentally 
struck the river bank in attempting to make a landing, and was so 
injured that she sank and became a total loss. The other material 
facts and the points made in the defense sufficiently appear from the 
charge. 


Mapit & Ratston, for Plaintiff. 
Given Campse., fur Defendant. 


Brewer, J. 

This plaintiff claims to be the owner of 74 shares of stock, or three 
sixteenths of the stock of this company, and that, by reason of that 
ownership, he has or had an insurable’ interest in this boat to that 
extent. His interest arises or arose by virtue of the fact that he 
owned the stock in the corporation—the Kountz Transportation 
Company, which corporation owned the boat. As the owner of the 
stock he had a right to insure his proportionate interest in the boat ; 
that is, if he owned three sixteenths of the stock he could insure 
three sixteenths of the boat, and if the boat, at the time of the loss, 
belonged to the transportation company, he had an interest to be 
protected by this policy. It is claimed that there was a sale of that 
boat by the company prior to the loss. In support of that a bill of 
sale is produced. The enrollment is produced. Prima facie that 
bill of sale and that enrollment show that there was a sale; and 
when I say prima facie, I mean that if there were no other testimony 
in the case you would be bound to find that the boat had been sold 
by the transportation company, and that this plalntiff had no inter- 
est in the boat. But the plaintiff says, and the burden of proof is on 
him to establish what he says, that there was in fact no sale, no 
honest bona fide sale, by the transportation company. As a stock- 
holder he would be bound by an honest sale, whether he liked it or 
not, and he must take, if such a sale was made, simply his interest 
in what wes received ; for you can very easily see, in that respect, 
that, if the company had sold the boat and gotten so much money, 
it would be unjust for him to have an interest in that money and still 
have an insurable interest in the boat which did not belong to the 
company and which did belong to a third party. So the question is 
whether this transaction, which took place in New Orleans, was by 
the company a bona fide sale. If it was a mere sham, a mere put- 
ting up of papers, a mere going through the form of a sale in order 
to place the apparent title in some third party to prevent seizure, or 





. 


2 
Dal 
é 


1385. ] Seamin vs. Enterprise F. & M. Ins. Co. 99 


for any other reason, then that kind of a sale does not conclude him. 
Whatever might be true of the corporation, as a stockholder, he 
might say, I never authorized the president, or any other officers, to 
go through the form and trick of a pretended sale ; that property 
still belongs to the corporation, at least, so far as the protection of 
my interests are concerned. 

I shall not review the testimony in detail as to what took place 
at New Orleans, nor endeavor to criticise or comment upon it. It is 
very full, and I think you will have no difficulty in arriving at a con- 
clusion as to whether that was a sham sale—a mere putting of the 
title in the name of an alleged purchaser, Charles B. Jones, for the 
sake of avoiding liabilities there—or a bona fide sale of the prop- 
erty, vesting the title and ownership of the boat in C. B. Jones. In 
reference to such a transaction, generally, I may say that a sale can- 
not be consummated without the assent of the seller and the pur- 
chaser ; I cannot force upon either one of you the title to property 
which I own, no matter what papers I may execute. You have a 
right to be consulted in the determination of the question whether 
you will take the title. But if there was at the time, with the assent 
of the corporation through its president, who had authority to make 
a bona fide sale, and the assent of the purchaser to whom this sale it 
is claimed was made, an honest bona fide sale of the property, the 
rights of the plaintiff in the boat ceased, and your verdict must be 
for the defendant. If, on the other hand, it was a mere trick, a mere 
pretense, a mere going through with the form of a conveyance, with- 
out any intention that the property should be the property of the 
purchaser, an intention entered into and assented to by both seller 
and the purchaser, then it is no sale so far as this is concerned. As 
I said, or intended to say, and I repeat it in order that there may be 
no mistake about it, the enrollment and the bill of sale are prima 
facie evidence of the transfer of the title, and unless the testimony 
satisfies you that there was no bona fide sale, the verdict must be 
for the defendant. 

The other question runs as to the accident itself. It is claimed by 
the defendant that this boat was not seaworthy when she left the 
port of departure, and not seaworthy at the time of the accident, and 
the question is, what is seaworthiness? because, as a matter of law, 
whether expressed or not in the policy, there is an obligation on the 
part of the boat—the owners of the boat—to see that when she leaves 
the port of departure she is seaworthy, and this plaintiff, although 


*» he may not have been an officer or present here to examine, yet is 
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bound by that obligation. It is a part of the contract of insurance 
that the boat shall be seaworthy when it leaves the port of depart- 
ure, which in this case was St. Louis. And that is fair when you 
stop to think of ita moment. The insurer has no possession of the 
property ; in this case it is a corporation residing elsewhere, and it 
could not be present and examine the condition of every boat it in- 
sured. It is the duty of the owners to themselves see that it is sea- 
worthy when it leaves the port of departure. 

Now, what is seaworthiness? In order that a boat should be 
seaworthy it is not necessary that it should be provided with every- 
thing that would be convenient and pleasant to have on the boat in 
its voyage, but it is necessary that it should be provided with every- 
thing which will tend to make it reasonably safe for the voyage 
which it is intended to make. It will not do to say that because 
the thing can be done—a voyage can be made without this or that— 
that therefore a boat is seaworthy. Take an illustration outside 
of the river: A vessel crossing the ocean should be provided with 
its masts and rigging—all the masts and rigging which that vessel 
ordinarily carries, which are reasonably necessary for the movement 
of that vessel ; and while you and I may know, as a matter of fact, 
that many a vessel has been carried across the ocean safely with 
two thirds of its masts and the bulk of its rigging gone, yet you can- 
not say of such a vessel, that it was seaworthy ; it bad not been put 
in that condition which prudent and reasonable seafaring men 
would require in order to encounter the perils and dangers which 
might be expected. So, when this boat left the port of St. Louis, it 
should have been put in that reasonably safe and prudent condition 
which, having in view all the perils which might reasonably be 
expected it would encounter in the voyage, was sufficient to guard 
against those perils. 

The particular complaint of the condition of the boat is the lack 
of the starboard wing rudder, and much testimony has been given 
before you as to the necessity of such a rudder, and its value in con- 
trolling the motions of the boat; testimony has also been offered to 
the effect that boats are built and managed without any wing rud- 
ders. Now, the question in that respect is, not whether a boat could 
be managed without any wing rudders,.or with only one wing rud- 
der, or whether other boats are constructed with only balance rud- 
ders, because, as you will remember, the testimony developed before 
you that there was some difference in the shape of the sterns of these 
different boats—some with skaggs, and some without. The question 
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is whether, as to this boat, considering the size, the manner in which 
it was constructed, the size of the balance rudders, the amount of 
load which it might reasonably be expected to carry, the condition 
of the river, and the perils of the voyage it was to make, it ought rea- 
sonably and fairly to have had the four rudders at the time it left the 
port of departure, or anywhere along down the river. If you say, 
from the testimony, that the want of this starboard rudder did not 
materially effect the steerage power of the vessel, or prevent the 
pilot from maintaining good control over its motion, why, then, the 
omission of the rudder at the port of departure, or anywhere along 
the line, cannot be said to be a lack of seaworthiness ; but, if that 
was a material factor, reasonably necessary, not merely when going 
down stream, or backing, but in the various contingencies which 
will arise in the course of a voyage—if such fourth rudder was rea- 
sonably necessary in order to give the proper control of the boat to 
the pilot—then the lack of such fourth rudder rendered the boat 
unseaworthy. 

If you find that there was no need of that fourth rudder, that 
closes the question, you need not go any further ; but if you find that 
that rudder was necessary to make it seaworthy, then the question 
comes as to the duty incumbent upon a boat, and its officers and 
owners, in respect to the voyage. The duty is absolute at the port 
of departure to see that it is seaworthy. If, after leaving the port of 
departure, the injury happens, then the master of the boat is vested 
with reasonable discretion. He is not bound, because some little 
defect happens, to stop his boat. If it was a sea voyage, he could 
not do it, perhaps ; he is not always bound to turn to the nearest 
port ; that will depend on the nature of the injury—the extent to which 
it affects the ability of the boat to make a successful voyage. He is 
bound to use a reasonable discretion, and, at the nearest convenient 
port, to remedy any defect which makes the boat unseaworthy. And 
what is the nearest convenient port depends upon the facts of the 
case ; what is the imperativeness of the necessity depends upon the 
oxtent of the injury. If it is a little matter, that affects but slightly 
the voyage or control of the boat, then the necessity for stopping is 
not so imperative as if the injury .is such as wholly destroys the 
power of control; and it is for the jury in that respect to say 
whether the conduct of the master was reasonably prudent, if, after 
leaving the port of departure, and the accident happening after 
leaving the port of departure, he is informed of the injury. 

You must not understand that it is his imperative duty to stop the 
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moment he finds it out, nor is he at liberty to go on indefinitely 
without seeing it repaired. He must consider all the circumstances 
under whith he is placed, the liability to repair the loss, the place 
where the loss can be repaired, the condition in which the boat is 
on account of the stage of water, the amount of load it possesses, 
the ability of the pilot to control the motion—and the question is 
whether, taking all these things into consideration, he acted with 
reasonable discretion in the matter. 

But then, suppose you find that the boat was not seaworthy at 
the port of departure, or that, becoming unseaworthy after it left 
the port of departure, the master did not exercise reasonable pru- 
dence in repairing the defect, the further question comes, whether 
the loss was owing to that defect. If the loss was in no manner 
owing to the defect, then it will be disregarded. Take this illus- 
tration. Supposing a boat starts off without sufficient rudders, but 
the loss comes from an explosion of the boiler, something in no man- 
ner connected with that defect, then the existence of the defect does 
not vitiate that policy. It is only where, there being a defect which 
makes the boat unseaworthy, that defect, either in whole or in part, 
causes the injury. So you go down to the time of the loss, and in- 
quire from the testimony what caused it ; was it mismanagement on 
the part of the pilot, or a failure of the engineer to obey the direc- 
tion of the pilot—a failing to back when he should have backed, and 
sending the boat forward? Was it because of the defect in the 
arrangement of the freight on the boat, so that it was not under the 
control of the pilot? Was it on account of the stage of water? If 
it was solely caused by other matters than this alleged defect in the 
matter of the steering capacity, or want of a rudder, then the policy 
is holden, or the insurer is holden on the policy. It is only when 
the defect exists, and when it is one which, either in whole or in 
part, contributes to the loss, that the policy is void ; and these are 
all questions of fact for you to determine. 

In reference to them, summing them up briefly, let me say that the 
papers, the bill of sale and the enrollment, prima facie show a 
transfer of title. The plaintiff must show that the sale was fictitious 
and a sham. If he has done this, the whole thing may be disre- 
garded, and his right to recover is not affected by that sale. Second, 
the question of seaworthiness is whether the boat was placed or con- 
tinued in a reasonably safe and proper condition for making the 
voyage which it was intending to make. Third, the master (if the 
defect rendering the boat unseaworthy you find occurred after leav- 
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ing the port of departure) had a reasonable discretion, considering 
all the circumstances of this case, to repair that defect in as speedy 
a manner a; he could. And, fourth, if the defect did not, either in 
whole or in part, contribute to this loss, it may be disregarded. 
The injury, as stated by counsel, and very properly, must be one of 
the perils of navigation ; that is, it must have been caused in the 
navigation of the boat, and flowing from the ordinary perils which 
come from navigating the river. Included in that is the manner of 
approaching the landing, as well as moving down the stream. 

If you find for the defendant, the form of your verdict will be, 
simply, “We, the jury, find for the defendant ;” if, on the other 
hand, vou find for the plaintiff, the form of your verdict will be, 
“We, the jury find for the plaintiff, and assess his damages at ” such 
sum as youname. In reference to the question of damages, if you find 
for the plaintiff, you will take the value of the boat at the time of 
the luss. You have heard several witnesses on both sides give to you 
their opinion as to the value, and the reasons for that opinion, and 
from that you will determine what the value of the boat was, and 
award the plaintiff three sixteenths of that value as your verdict, to- 
gether with interest from August 10, 1881, at 6 per cent ; that is, 
you will take three sixteenths of the value of the boat at the time of 
the injury, and compute the interest on that at 6 per cent from Au- 
gust 10, 1881, to the present time, and that, if you find for the plaint- 
iff, will be the amount of his damages ; and the form of your verdict 
will be, “ We, the jury, find for the plaintiff, and assess his damages 
at” that sum. 

The jury returned a verdict for the plaintiff. 

A motion for a new trial was thereupon made by the defendant, 
and the following opinion was rendered thereon, viz. :— 

Brewer, J. 

In this case, which was tried before me the other day, a verdict 
was rendered for the plaintiff, and a motion made for a new trial. 
The question involved is this, whether a stockholder in a corporation 
has an insurable interest in the property of the corporation. Upon 
that question counsel for defendant says there are but two authori- 
ties prior to this case—one a case from Ohio—20 Ohio, 174. An ex- 
amination of that case shows that the question involved was this: 
Certain stockholders in a corporation insured their property, and in 
an application represented that the fee-simple title was in them- 
selves, but it turned out that the fee-simple title was in the corpora- 
tion, and the decision was that there was a breach of the warranty— 
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a misrepresentation which avoided the policy. At the close of the 

opinion there is a dictum, and it is only a dictum, that a stockholder 
in a corporation has no insurable interest in the property of the cor- 
poration. The other case is in 31 Iowa, 464. There the supreme 
court, where the question was distinctly presented, affirmed that a 
stockholder did have an insurable interest. In the present case, the 
question was raised before my predecessor upon demurrer to the 
petition, and he decided that the stockholder had an insurable in- 
terest in the property of the corporation. Whether that concludes 
me or not, I agree with him ; I think that a stockholder in a cor- 
poration does have an insurable interest. It is not necessary, in 
order to create an insurable interest, that the fee-simple title be 
vested in the insured. It is enough that he has a direct pecuniary 
interest which may be destroyed, and is entitled to protection. 

Now, if the corporation owns but a single piece of tangible prop- 
erty, the destruction of that property by fire or other loss, certainly 
destroys the value of his stock, or at least diminishes it. He has 
an interest in the protection of that property. In this case it ap- 
peared that the corporation owned a steamboat ; that was substan- 
tially all its assets. Now, the destruction of that property certainly 
diminishes the value of the stock held by this plaintiff. He had an 
interest in the preservation of that property, and he had an insura- 
ble interest. If the property was the entire property of the cor- 
poration, the destruction of the property practically wiped out the 
value of his stock. So that I think it is fair to say that a stockholder 
in a corporation has an insurable interest in the personal, tangible 
property of the corporation. The policy was taken by the defend- 
ant upon his interest. The destruction of the property destroyed 
that interest, and he is entitled to recover. 

I do not mean to say that questions may not arise in which the 
value of the property destroyed may not be the measure of his dam- 
ages. In the case put by the Supreme Court of Iowa, supposing the 
entire property was a grain elevator, which, by reason of its prox- 
imity to a railroad, had a large value, a value in excess of the cost 
of the elevator, they intimate that the destruction of that elevator 
might cause a loss to the stockholder in excess of his proportionate 
share of the cost of the property itself ; so, on the other hand, if it 
appeared that a corporation was in debt largely in excess of the 
value of its corporate property, and that there was no personal lia- 
bility upon the stockholder—it might be that the destruction of the 
property would work no loss to him, because the property would not 
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pay the debts, and he, having no personal liability, would lose nothing, 
whether the property was destroyed crnot. So, in another case, sup- 
posing the property was fully insured by the corporation, and the loss 
was paid to the corporation, it might be that he would have no separate 
‘interest as a stockholder protected by insurance, but would only 
have recourse upon the assets of the corporation, represented by 
the amount paid by the insurance company to the corporation. 

But these questions simply affect the measure of damages ; and 
the general proposition whieh is affirmed by the decision of my 
predecessor, and by the decision of the Supreme Court of Iowa, 
and in which I concur, is that a stockholder has an insurable inter- 
est in the personal tangible property of the corporation. In this 
case, from the testimony, I instructed the jury that the measure of 
damages was the proportionate interest of the stockholder in the 
corporation in the value of the boat. Under the testimony I see no 
reason to doubt the propriety of the instruction, and the motion for 
a new trial will be overruled, 
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UNITED STATES CLRCUIT COURT. 


EASTERN DISTRICT OF MISSOURI. 


WALLACE vs. THAMES & MERSEY INS. CO. (Two Cases.) 
CUNNINGHAM vs. MECHANICS & TRADERS’ INS. Co. 


WALLACE vs. BRITISH AMERICAN ASSURANCE CO.* 


The right of abandonment does not depend on the high probability of a total 
loss either of the property or of the voyage, or both. The insured is to act, 
not upon certainties, but upon probabilities ; and if the facts present a case 
of extreme hazard, and of probable expense exceeding half the value of 
the ship, the insured may abandon, though it should happen that she was 
afterwards recovered at a less expense. 

In ascertaining the value of the ship, and whether she is injured to the amount 
of half her value, the true basis of the valuation is the value of the ship at 
the time of the disaster; and if, after the damage is or might be repaired, 
the ship is not or would not be worth, at the place of the repairs, double 
the cost of the repairs, it is to be treated as a technical total loss. 

The ordinary deduction in cases of a partial loss of one third new for old, 
from the repairs, is inapplicable to the case of a technical total loss by ar 
injury exceeding one half the value of the vessel. 

The expense of raising and towing a sunken and disabled vessel to a port of 
repair, no matter by whom paid, should be considered as part of the loss, 
and it is immaterial that a part of this cost has been contributed upon an 
adjustment in the nature of general average by the cargo. 

Policy construed, and held that there was nothing in the special provisions 
thereof to preclude the insured from recovering for a constructive total loss 
after abandonment, when the amount of the repairs, deducting one third 
new for old, added to the expense chargeable to it of raising and taking the 
vessel to the port of repairs, exceeded one half its agreed value. 


Marrtuews, J. 
These are actions upon several policies of marine insurance upon 


* From Federal. Reporter. 
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the schooner John Wesley, the respective plaintiffs being each the 
owner of one fourth interest. The vessel was valued in the policies 
at $12,500. The amount of insurance is $10,000, each policy being 
for $2,500. The plaintiffs claim to recover for a constructive total 
loss. The defendants admit only a partial loss. The causes have 
been submitted to the court, the intervention of a jury being waived, 
upon a written stipulation as to the facts, as follows :— 


“¢(1.) That while said policy was in full force, and on orabout the twenty- 
fifth of September, 1883, said schooner, while on a voyage, as alleged in the 
declaration, was, by reason of the peril insured against by said policy, 
stranded and wrecked near Windmill Point, on the north shore of Lake Erie ; 
that she had on board at the time a cargo of about 595 tons of iron ore. (2.) 
That by reason of such stranding, and the perils incident thereto, said 
schooner was greatly injured and damaged, and that it: was impossible to re- 
lease her from her perilous situation without the assistance of wrecking tugs, 
divers, steam-pumps, lighters, ete. (3.) That after such loss and stranding the 
owners of said schooner abandoned her to the underwriters; that notice of 
such abandonment was duly served, and that subsequently the insurers, l y 
the means of steam-tugs, steam-pumps, and the usual wrecking outfit, suc- 
ceeded in releasing the said schooner and cargo, and took them to the port of 
Buftalo, whi-h was the nearest port at which said schooner could receive the 
necessary repairs ; that the expense thereby incurred amounted to the sum of 
$5,367.60 ; and that the cost of repairing said schooner will be, according to 
the survey made, the sum of $3,998.70, one third new for old having been 
deducted. (4.) That an ex parte adjustment was made of the expenses of 
raising and wrecking said schooner, and taking her to said port of repa‘rs ; 
and that according to said adjustment said schooner was liable to pay the sum 
of $3,316.86. (5.) That if the cost of rescuing said schooner and taking her to 
said port for repairs without deducting one third therefrom is to be added to 
the costs of said repairs, then the plaintiff is entitled to recover as for a con- 
structive total loss; otherwise, he is entitled under the policy to recover only 
for a partial loss.” 

The policies are substantially alike. Each of them contains, in 
usual form, the suing and laboring clause, with the provision that 
in all cases of loss or damage one third new for old shall be de- 
ducted from the amount of actual cost of repairs, or estimates fo 
same, except ou anchors. They also contain the following :— 


“Tt is agreed that the acts of the insured or insurers, or their agents, in 
recovering, saving, and preserving the property insured, in case of disaster, 
shall not be considered a waiver or an acceptance of an abandonment, nor as 
affirming or denying any liability under this policy; but such acts shall be 
considered as done for the benefit of all concerned, and without prejudice to 
the rights of either party. Further, the insured shall not have a right to 
abandon in any case, unless the amount which the insurers would be liable to 
pay under an adjustment as of a partial loss shall exceed half the amount 
hereby insured. Nor shall detention by the season, or by any other cause, 








108 Report of Decisions. [ Feb., 















be alleged or allowed as a cause of abandonment. * * * And the valua- 
tion of said vessel expressed in this policy shall be considered the value in 
adjusting total, partial or particular average losses covered by this policy, 
general and in the nature of general average, losses excepted.” 

It is claimed on the part of the plaintiffs, respectively, that the 
loss should be adjusted as a constructive total ioss, entitling them to 
abandon and to recover the whole amount insured, as follows :— 


(1) Loss apportioned to the hull under the general 


average statement, . - - - $3,316 86 
Less owner’s uninsured interest, - . 663 37 






$2,653 49 


(2) Net partial loss on hull, - - - $4,998 38 
Less owner’s“uninsured interest, - - - 998 338 





4,000 00 






Total loss, ° . - - $6,653 49 





Which is more than one half of the agreed value of the vessel. 

On the other hand, it is admitted, on the part of the defendants 
that the insurers are liable for the expenses of raising and taking 
the vessel from the place of the disaster to the port of repairs, so 
far as charged against the vessel in general average, and also for the 
net cost of repairs, deducting one third new for old ; but that the 
two separate charges cannot be added so as to convert the loss into 
a constructive total loss, or in the alternative, that if the two liabili- 
ties are to be added, then that one third must be deducted, 
under the terms of the policy, from the cost of raising and taking 
the vessel to the port of repairs, in order that the adjustment may 
be as of a partial loss, in which event the whole amount will be less 
than one half the agreed value, and therefore not enough to con- 
stitute a constructive total loss. 

The principles of the law of marine insurance, which would regu- 
late and determine the rights of the parties upon the facts of this 
case, leaving the special provisions of the policies sued on out of 
consideration, were authoritatively settled in the courts of the 
United States by the decision of the supreme court in the case of 
Bradlie vs. Maryland Ins. Co.,12 Pet., 378. Upon the subject of the 
right to abandon, it was then said :— 

“In many cases of stranding, the state of the vessel at the time may be 
such, from the imminency of the peril, and the apparent extent of the ex- 


penditures required to deliver her from it, as to justify an abandonment, al- 
though by some fortunate occurrence she may be delivered from her peril 
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without an actual expenditure of one half of her value after she is in safety. 
Under such circumstances, if, in all human probability, the expenditures, 
which must be incurred to deliver her from her peril are at the time, so far 
as any reasonable calculations can be made, in the highest degree of proba- 
bility, beyond half value, and if her distress and peril be such as would induce 
a considerate owner, uninsured and upon the spot, to withhold any attempt 
to get the vessel off, because of such apparently great expenditures, the 
abandonment would doubtless be good.” 


And the statement of the doctrine by Chancellor Kent, 3 Comm., 
321, was quoted with approval, that “the right of abandonment does 
not depend upon the certainty, but on the high probability, of a 
total loss, either of the property or of the voyage, or both. The 
insured is to act, not upon certainties, but upon probabilities ; and 
if the facts present a case of extreme hazard, and of probable ex- 
pense exceeding half the value of the ship, the insured may abandon, 
though it should happen that she was afterwards recovered at a less 
expense.” “In respect to the mode of ascertaining the value of the 
ship,” it was further said by the court in that case, “ and, of course, 
whether she is injured to the amount of half her value, it has, upon 
the fullest consideration, been held by this court (Patapsco Ins. Co. 
vs. Southgate, 5 Pet., 604) that the true basis of the valuation is the 
value of the ship at the time of the disaster ; and that if, after the 
damage is or might be repaired, the ship is not or would not be 
worth, at the place of the repairs, double the cost of the repairs, it 
is to be treated as a technical total loss.” And also : “It follows 
from this doctrine that the valuation of the vessel in the policy, or 
the value at the home port, or in the general market of other ports, 
constitutes no ingredient in ascertaining whether the injury by the 
disaster is more than one half the value of the vessel or not. For 
the like reason, the ordinary deduction, in cases of a partial loss, of 
one third new for old from the repairs, is equally inapplicable to 
cases of a technical total loss by an injury exceeding one half of the 
value of the vessel.” And it was held in that case that an amount 
found due to salvors for rescuing the vessel and cargo, and taking 
them into a port of distress and of repairs, ani charged, in an ad- 
justment of general average, upon the vessel as her contributory 
share, must be counted as an expenditure to be added to the cost of 
repairs, which, if in the aggregate they amounted to more than half 
the value of the vessel, entitled the insured to recover for a con- 
structive total loss. That in that case this expense was paid under 
the name of salvage is immaterial. The expense of raising and tow- 
ing the sunken and disabled vessel to a port of repairs. no matter 
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by whom paid, would be considered as part of the loss, and it is 
equally immaterial that a part of this cost has been contributed 
upon an adjustment in the nature of general average by the cargo. 
If there had been no cargo, the whole would have been chargeable 
upon the vessel asa part of the loss covered by the policy. It is 
difficult to see upon what principle it can be claimed that reducing 
the amount of the insurer’s liability, by sharing it with another 
interest, would change the character of the claim so as to exonerate 
the insurer altogether. The point has been expressly ruled in ac- 
cordance with the decision in Bradlie vs. Maryland Ins. Co., spra ; 
Sewall vs. U. S. Ins. Co., 11 Pick., 90; in Ellicott vs. Allianze Ins. Co., 
14 Gray, 318 and, in England, in Kemp vs. Halliday, 6 Best & S., 
723 ; 2 Pars. Mar. Ins., 133. 

A comparison with this state of the law, of the special stipulations 
of the policy, will show clearly the changes in the rights and obliga- 
tions of the parties intended to be introduced by their contract. 
They are as follows :— 

First. The right of abandonment is made to depend upon the 
result and not upon a calculation of probabilities. No right to 
abandon is admitted when the loss is not strictly and technically an 
actual total loss, unless, as it turns out, the expense of restoration 
exceeds one half the value. 

Second. The cost of repairs is to be adjusted for the purpose of 
determining such excess as if the loss were admitted to be partial ; 
that is, by deducting one third new for old. The language is that 
“the assured shall not have the right to abandon the vessel in any 
case unless the amount which the insurers would be liable to pay 
under an adjustment as of a partial loss shall exceed half the amount 
insured.” If the loss in the present case was adjusted on the 
principle of ‘a partial loss, there would be a deduction of one third 
new for old from the cost of repairs, and to that would be added the 
vessel’s proportion of the expense of raising and taking her into the 
port for repairs. If the whole amount exceeds half the amount 
insured, the loss by construction becomes total ; otherwise, not. It 
will be observed that no deduction is made from the cost of raising 
and navigating the vessel into the port of repairs ; for the deduction 
of one third new for old in its nature is not applicable to anything 
but actual repairs. 

Thi d. The amount of the loss as thus calculated must exceed, 
according to the terms of the policy, one half the amount insured, 
which is the agreed value of the vessel, the insured being regarded 
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as his own insurer for so much of her value asis not covered by 
the policies. By the law as it stood unaffected by the contract, the 
value, which measured the loss, was the actual value of the vessel at 
the time and place of the disaster. 

In no other particular than these have the parties seen fit by their 
special contract to alter their rights and obligations as defined by 
the general law of insurance. There is consequently nothing in the 
special provisions of the policy to preclude the insured from recover- 
ing for aconstructive total loss, after abandonment, when the amount 
of the repairs, deducting one third new for old, added to the ex- 
pense chargeable to it of raising and taking the vessel to the port of 
repairs, exceeds one half its agreed value. This conclusion is not 
inconsistent with the decisions in the cases of Greely vs. Tremont 
Ins. Co., 9 Cush., 416; Orrok vs. Insurance Co., 21 Pick., 456; Hall vs. 
Insurance Co.,id., 472; Reynolds vs. Insurance Co., £2 Pick., 191; 
Paddock vs. Commercial Ins. Co., 104 Mass., 536, and others cited on 
behalf of the defendants. The point in those cases applicable to the 
present argument is that a general average loss cannot be added to 
the net cost of repairs, so that in case the aggregate amounts to 
more than half the value of the vessel, the loss may be converted 
from a partial loss to a constructive total loss ; but in them all the 
rule is strictly confined to general average, technically defined, as 
accruing by a voluntary sacrifice made by the master in the manage- 
ment of the vessel in the prosecution of her navigation ; and in all, 
the distinction between such losses and those consisting in the ex- 
pense of raising a sunken vessel and taking her to the nearest port 
for repairs is maintained and affirmed, as established in the cases of 
Sewall vs. U. S. Ins. Co., 11 Pick , 90, and Ellicott vs. Alliance Ins. Co., 
14 Gray, 318, which are never questioned. 

Neither are the cases last named opposed by any decision of the 
Supreme Court of the United States. On the contrary, as has already 
appeared, they are in exact harmony with the principles affirmed and 
applied in Bradlie vs. Maryland Ins. Co., 12 Pet., 378 ; and there is 
no conflict between that and the case of McAndrews. vs. Thatcher, 3 
Wall., 347. In that case the contest was between the owners of the 
ship and of the cargo as to the liability of the latter to contribute 
towards expenses alleged to have been incurred after the accidental 
stranding of the vessel for the joint benefit. The judgment of the 
court against the claim of the plaintiffs for the contribution was 
upon the ground that “there was no community of interest remain- 
ing between the ship and the cargo, when the master, as declared in 
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the statement of the case, abandoned the ship and left her in charge 
of the agent of the underwriter, after the consignees of the ship had 
declined to authorize the master to incur any further expense.” As 
elsewhere stated in the opinion in that case, the settled rule is (page 
367) “that when a vessel is accidentally stranded in the course of 
her voyage, and by labor and expense she is set afloat, and com- 
pletes her voyage with the cargo on board, the expense incurred for 
that object, as it produced benefit to all, so it shall be a charge upon 
all, according to the rates [rules?] apportioning general average.” 
And again (page 371), it is stated to be a case of general average 
contribution between ship and cargo, “ provided the ship and cargo 
were exposed to a common peril, and the whole adventure was saved 
by the master in his capacity as agent of all the interests, and by 
one continuous series of measures.” But even as regards such ex- 
penses, which, in case the whole adventure is saved, would be ap- 
portioned according to the rules of general average among all the 
interests benefited, in case of abandonment of the ship, justified by 
the actual result, they are thrown upon the underwriter as part of 
the loss, with the right to compel contribution at his own risk. 
2 Pars. Mar. Ins., 289. And Mr. Parsons adds (page 291) :— 

‘“‘This rule has been held applicable, even if it would give to the insured 
the powerof making his loss partial or total at his pleasure. By an American 
rule, as we see more fully elsewhere, a loss of more than one half may be 
made a constructive total loss by abandonment. Now, if an insured loses by 
jettison of his goods sixty per cent, and is entitled to receive half of this by 
way of contribution in general average, and the circumstances are such that 
he can receive this if he will, the rule above mentioned would give him the 
right to choose between recovering his contribution and claiming a partial 


loss of thirty per cent, and transferring this claim to the insurers and aban- 
doning his salvage of forty per cent, demanding of them as for a total loss.” 


And he adds, notwithstanding the objection of its apparent 
inequality, that the cases cited show that this rule may perhaps be 
considered as now an established part of the law of marine insur- 
ance, with all the consequences that may result from it. 

Where, as in the present case, the expenses of relieving the 
stranded vessel and taking her into port for repairs are incurred 
after abandonment, and by the underwriters, they are incidental to 
the restoration of the vessel, and necessarily go into the account 
which determines whether the cost of restoration exceeds half the 
value of the vessel, and consequently whether the owners were 
justified in abandoning and claiming for total loss ; and although, in 
such cases, when cargo as well as ship are saved by the expenditure 
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in raising the vessel and taking her into a port of safety, the ex- 
penses are to be ratably shared by the interests benefited, upon the 
principles of general average, it is a case rather of a claim by a 
stranger to the cargo for salvage for its rescue, than of a general 
average loss, to be adjusted between ship and cargo for sacrifices 
made by the master of the former in the performance of his general 
duty to both. 

And in this view a distinct defense is based on the suing and labor- 
ing clause. The argument is that the expenses of recovering the 
property from peril authorized by that clause are agreed to be borne 
by the parties, the insurers and insured, in proportion to their res- 
rective interests, for which share each is bound to the other abso- 
lutely, whether the result be successful or not ; and that the con- 
struction of the abandonment clause, which justifies the plaintiff's 
claim, deprives the suing and laboring clause of its true significance. 
The language of the clause in question is that, “in case of loss or 
misfortune, it shall be lawful and necessary to und for the assured, 
ete, * * * to make all reasonable exertions in and about the 
defense, safeguard, and recovery of the said vessel, etc., without 
prejudice to this insurance, etc., and in case of neglect or refusal on 
the part of the insured, etc , then the said insurers may and are here- 
by authorized to interpose and recover the said vessel, or after rc- 
covery to cause the same to be repaired, or both, for account of the 
insured, to the expenditures and amount whereof the said insurance 
company will contribute according to the proportion the sum in- 
sured bears to the valuation aforesaid, and the surplus, if any, paid 
to or incurred by said insurers,—with the premium note, if un- 
paid,—shall be a lien upon and shall be recoverable against the said 
vessel, etc.; but in case this insurance shall be against total loss only, 
and no claim for the same be sustained, then the whole of said ex- 
penditures and amount paid or incurred by said insurers shall be a 
lien, and recoverable as aforesaid,” ete. 

It was further agreed, in the clause first quoted, that the acts of 
the insured or insurers in recovering, saving, and preserving the 
property insured, in case of disaster, shall be without prejudice to 
the rights of either, and shall be considered as done for the common 
benefit. There is nothing, therefore, in the suing and laboring 
clause which, according to the express agreement of the parties, ean 
be construed as affecting the right of the assured to abandon. In 
pursuance of the terms by which that right is defined and limited, 
the very object of the suing and laboring clause was to enable eaeh 
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party to do what was best for both, without prejudice to either; and 
it contains no obligation on the part of one to refund any expendi- 
ture made by the other, except according to their respective in- 
terests. That is to say, if the loss is partial only, then the expenses 
incurred are to be borne by each in proportion to the interests 
covered by the policy, and those at the risk of the owners. But if 
the loss, under the terms of the policy, is a total loss, whether actual 
or constructive, any expenditures made by either constitute a part 
of the loss, and as by the abandonment the whole interest in the 
subject of the insurance vests in the insurer, the whole expense falls 
upon him, without recourse upon the insured. An abandonment, 
either accepted or justified by the event, executes in full the con- 
tract between the parties as of its date, so that no new rights can be 
acquired by either against the other without further assent. Ex- 
penses incurred after that by the insurer are contracts upon his own 
account alone and for his own interest. 

The conclusion is, therefore, that the several plaintiffs are entitled 
to recover, according to their claim for a total loss, the whole amount 
of the insurance, less any set-off for unpaid premium. Judgment 
will be entered accordingly. 
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SUPREME COURT OF GEORGIA. 


COTTON STATES LIFE INS. CO. 
Us, 


EDWARDS, apinistratrix.* y 


‘ 


Continuance of cases on account of absence of counsel are not favored, and 
absence without leave to attend other. trials is no good ground for such 
continuance. 

Objections must be made, if leading questions, or proving by parol of writings 
without proof of loss, or inaccessibility of originals, are to be ruled against. 

Representations as well as acts of an agent within his authority are binding 
on the principal. 

It would seem that where a policy had been commuted for a proportional 
paid-up according to its terms with an indorsement that it was valid for 
such proportion subject to its creditors, the contract was fully executed, 
and the insured would be exempt from a provision against going into the 
torrid zone. 

Where a discrepancy as to age appeared from the application and proofs and 
the company with knowledge of a violation of the provision as to residence 
accepted and declared the proofs satisfactory, this was a waiver of the 
misstatement as to age and of the violation. An error as to age in proofs 
may be explained. 

In a statute provision regarding the liability of a company for refusing to pay 
a claim in bad faith, the term bad faith does not mean fraud, but simply 
frivolous or unreasonable grounds, 

A refusal of the company to pay on grounds which were not set up in court 
but where the actual defense was ground which had already been waived, 
it was bad faith within the statute. 


Mrs. Emma C. Edwards, administratrix of her husband, H. S. 
Edwards, deceased, sued the Cotton States Life Insurance Company 
on « policy of insurance on the life of the deceased for $5,000.00, 
Plaintiff also alleged a demand and refusal to pay in sixty days in 
bad faith, and claimed damages and attorney’s fees. The defend- 
ant pleaded :— 

1. The general issue. 


* Decision renaered Oct. 21, 1884. 
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2. That the assured represented his age to be less than the proofs 
of death showed, whereby he paid a less premium, etc. 

3. The proof of death showed the assured had violated the clause 
in the policy inhibiting him from passing into the torrid and frigid 
zones, by passing into the torrid zone, and going from San Francisco 
to Australia. 

4. That, if defendant owed anything on the policy, it was not 
$5,000.00, nor any of the sums demanded, but only $789.46, having 
never made but two payments of premiums—one, when the policy 
was issued, and the next, one year thereafter, neither of which was a 
full year’s payment, the full year’s premium being $198.15, and the 
payment being $132.15, leaving $66.00, with interest thereon, due 
each of the two years, and paid nothing from then till his death, 
nearly nine. years thereafter. Bad faith was denied. 

It is unnecessary to detail the evidence further thun to state that 
the policy and two premium notes were put in evidence, and plaint- 
iff testified that she made the proofs of death and demanded pay- 
ment ; that Obear, the secretary of defendant, both verbally and in 
writing, said that the proofs were all right, and admitted the claim, 
but said that the company could not pay because of a notice, which 
had been served on him by certain attorneys not to pay it ; that 
after obtaining letters of administration, she demanded payment, 
but it had not been made. There was also evidence as to the value 
of attorney’s fees. The other material facts are stated in the 
decision. 


Lanter & Anverson, for Plaintiff in error. 
Hitt & Harris, Contra. 


Hatt, J. 

That continuances of causes on account of the absence of counsel 
are not favored, has been more than once decided by this court. 
Such excuses should be discountenanced. It is the duty of counsel 
to attend, and their failure to do so, is no cause for postponement, 
unless in cases of necessity or misconception. Such were the dis- 
tinct declarations of this court in Allen vs. State, 10 Ga. 85, 
and these rulings have been since followed. 

Both the counsel in this case were absent without leave, and with- 
out notification to the court. One was attending to a case in this 
court, from a circuit, other than that in which this cause was depend- 
ing—and the other, to a case in the circuit court of the United 
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States, sitting at Savannah. This case was set on Saturday, under 
the rules of the Superior Court of Bibb County, to be heard on the 
following Tuesday. The counsel had notice that a session of the 
court would be held on Saturday for sitting cases ; and from the 
record it appears that one of them knew that the case was then set 
to be heard on Tuesday. He was suddenly and unexpectedly called 
away to attend a case in this court. He wrote to the judge, asking 
protection, as to another case set for the same day, but said nothing 
about this. Here was no necessity or misconception. The counsel 
may possibly have believed that the case would not be reached, or 
if reached, would not be tried, until later in the term. This belief 
was not induced by any announcement of the court, or any consent 
or agreement of the opposite party or his counsel, and without some 
such cause, afforded no ground for a new trial, 63 Ga., 428. If 
counsel take the risk of having the case called and tried in his 
absence, this also is no ground for a new trial, 69 ib., 767. Absence 
without leave to attend trials of cases pending in other courts, 
is no ground for the contimuance of causes, 66 ib., 344; 38 ib., 491; 
10 ib., 85; nor is such absence, to attend the legislature, when 
counsel is a member of that body, 31 ib., 35, or to meet “other 
engagements,” 21 ib., 6. Upon each of these several subjects. See 
66 ib., 157; 61 ib., 419 ; 65 ib., 466. Poppell vs. State, September 
term, 1883—nor dves it make any difference that the absent counsel 
has in his possession papers material to the case. Hook vs. Teasly, 
February term, 1884, and cases cited. 

The presiding judge, after endeavoring to get plaintiff to consent 
to a postponement of the cause, and failing so to do, ordered it to 
trial, holding that the voluntary absence of counsel to attend to a 
case in the supreme court, not from the circvit in which he resided, 
was not a legal showing. We agree with the judge, that if any 
other rule should prevail, the judges of the superior courts would, 
in many instances, be powerless to transact the business of their 
circuits, as the supreme court is in session most of the time, and 
eminent counsel are not unfrequently employed in cases pending 
there, from several different circuits. Be this, however, as it may, 
the judges of the superior courts are necessarily entrusted with dis- 
cretion, as to the continuance of cases for the term, or the postpone- 
ment of their hearing to another period, during the same, and unless 
such discretion is flagrantly abused in overruling a showing for a 
continuance that comes fully up to the requirements of the law, we 
do not feel authorized and empowered to interfere with its exercise, 
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and will never do so, unless some legal right of the party making 
the showing has been invaded or withheld, and injury or injustice 
has been thereby done. 

When the postponement asked is matter of indulgence and favor, 
and not of right, we are powerless to interfere. Clay vs. Barlow, 
decided at this term. 

2. Other grounds of the motion for new trial ‘relate to leading 
and improper questions propounded to the plaintiff, while on the 
stand, as a witness—especially as to the contents of certain letters 
said to have been written by and the verbal admissions of the secre- 
tary and treasurer of the defendant company, and also to like testi- 
mony from another witness examined in the cause. We might 
dispose of these exceptions by holding that leading questions were 
asked, and the contents of writings, which had not been shown to 
have been lost, or which were inaccessible, were given in evidence 
without objection. It is true, the defendant was not represented, 
and had no opportunity of urging such objections; but it was its 
own fault that it was not. Its counsel should have been present, 
and urged these objections, if, in fact, there was any foundation for 
them. But waiving this, there was no such error in this respect as 
hurt the defendant, or as would necessarily have brought about a 
different result from that reached. Whether leading questions are 
to be allowed, is largely in the discretion of the court. The right to 
do so may be granted to the party, calling the witness, and refused 
to the opposite party, “when from the conduct of the witness, or 
other reason, justice requires it” (code 3,866), and this discretion 
will not be controlled, except in extreme cases, although the witness 
called may be opposite party to the case. Cado vs. Hatchet, Feb- 
ruary term, 1884. 

The oral testimony of the contents of written papers, to which 
exception is taken, relates to two subjects ; the acknowledgments of 
the receipts of the proofs of the death of the insured, and the 
satisfaction of the company with the sufficiency of the same, as ex- 
pressed in a letter from its secretary and treasurer to the plaintiff, 
and to her written demand upon the defendant for payment of the 
amount admitted to be due on the policy. The letter relating to the 
first appears at full length in the record, and it is therein stated that 
the demand, which was exhibited in court, was also admitted in evi- 
dence—that it is not set out in full so that this court can judge of its 
extent, is not the fault of the plaintiff, but of her opponent, who 
made the motion for a new trial, and whose duty it was to accompany 
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it with a brief of the oral and copy of the documentary evidence 
had on the trial, In the absence of anything to the contrary, the 
court must presume that it was a legal and proper demand for the 
amount really due on the policy. It is incumbent upon the party 
alleging error to show it. 

As to the objection that the admission of the secretary and 
treasurer of this company, in the transaction of this business, did 
not bind it, we can only say that, from other proof in this case, he 
was its agent, fully authorized to act in its behalf ; what he did was 
within the scope of his authority, and the company is not only bound 
thereby, but by all the representations made by him in that business, 
code 2,494, 2,499. Indeed, this company could only act by its agent; 
he is in this respect, if not the company itself, its alter ego. 

The remaining grounds of the motion for a new trial, are that the 
verdict is contrary to law and evidence, and that the court erred in 
certain charges given to the jury. Under these grounds it is insisted 
that the plaintiff was not entitled to recover, because, first, the in- 
sured had, during the existence of the contract, gone into the “tor- 
rid zone,” in violation of one of its express stipulations—and secondly, 
because he had, in his application for insurance, misrepresented his 
age by making himself out a year younger than the death proofs 
showed that he was—and thirdly, because there was no evidence to 
support the finding of $100 counsel fees as damages—there being 
no “ bad faith” shown by the company in withholding payments of 
the amounts admitted to be due on the policy. 

We do not think either one of these points was tenable. As to 
the first, it was shown that the policy was issued on the 16th day of 
April, 1872. One of its conditions was, that if it was “terminated 
by the non-payment of premiums, and for no other cause, after two 
full years’ premiums had been paid, then it should be valid for as 
many tenth parts of the sum insured as there should have been 
annual premiums paid.” For two years the insured paid these pre- 
miums, and at the end of that time he made default, and on the 27th 
day of (presumably April, as the premiums fell due on 
the 16th day of that month), 1874, the company, by its secretary, 
indorsed thereon : 


$1,000. This policy is valid for two tenths of the amount insured, 
subject to the terms and conditions of the policy.” 
(Signed) “Gero. S. Osrar, Sec.” 
It appeared that this certificate was given prior to the insured 
going into the ‘torrid zone” without the permission of the com- 
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pany. This occurred in 1877, as was shown by the proufs of death, 
which according to the pleadings and proofs in the case had been 
submitted to the company. 

While we are strongly inclined to the opinion that this defense 
was unavailable and that the policy as to the condition in ques- 
tion had been fully execute1, and that the company had no 
further control over the actions of the insured in this subject, or in 
others of similar import, we will not finally determine it, as the exi- 
gencies of the case do not demand its decision. It is enough to 
say that after it had full knowledge of the fact, the company de- 
liberately expressed its satisfaction, and promised to pay the 
amount due on the policy. It had the same knowledge as to the 
discrepancy in the age of the insured, as it appeared from the 
application for the policy, and the proofs of the death, and in this 
case, as in the other, it expressed satisfaction with the proofs, and 
promised payment. This conduct on its part was a waiver of the 
forfeiture claimed to result from a failure to comply with both con- 
ditions. 81 N. Y. R., 410; 75 Ill, 426 ; 39 Mich., 51 ; 53 Wis., 585. 
It is due to the plaintiff to state that she fully explained this dis- 
crepancy as to age in her evidence. She made out the proofs of 
death, and as to age, it is more likely she was mistaken, than that 
the insured himse:f was. At all events it would be going very far to 
conclude from this alone that the “declaration of this statement,” 
made in the application for the policy, was “fraudulent or untrue” 
to such an extent as would authorize the court to vacate it entirely. 
An error in stating the age in the proof of death is explainable. 
42 N. Y. Super. Ct., 259. 

4. The only remaining question under this head is as to the award 
of counsel fees by way of damages. This was proper, unless it was 
made to appear to the satisfaction of the jury that the refusal of the 
company to pay the loss was not in “bad faith.” Code 2,850. 
What is “bad faith,” as used in this statute? Is it the exact equiv- 
alent of “actual fraud,” as was contended by the learned and able 
counsel for the defendant, or is it descriptive merely of some device 
or excuse, resorted to by insurance companies to hinder and delay 
the insured in the collection of his loss? Both the object of the 
law and the terms in which it is expressed would seem to concur in 
attaching to the term the latter signification. It provides that in al 
cases where a loss occurs, and the companies refuse to pay the 
same within sixty days-after a demand shall have been made by the 
holder of the policy cn which the loss occurred, they shall be liable 
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to pay him, in addition to suck loss, not more than twenty-five per 
cent on their liability for such loss, and also all reasonable attorney's 
fees for the prosecution of the suit for the recovery of the same, un- 
less it shall be made to appear to the jury trying the same that such 
refusal to pay was not in “ bad faith.” 

The purpose of the law was evidently to force prompt payment of 
such losses after the lapse of a reasonable time to enable the com- 
pany to ascertain any good ground existing for not meeting the de- 
mand, und if no such cause existed for refusing a compliance with 
the demand, and they still persisted in refusing to respond, then 
they did so, subject to the further claim for the damages named. 
That such has been the meaning of the term “bad faith” as here 
used, in the apprehension of this court, we think is apparent from 
two cases—the one in 55 Ga., 110-111, and the other in 63 ib., 205. 
In the first case, the company promptly refused to pay the demand 
for two reasons. First, because the insured had not paid the pre- 
miums as provided by the policy ; and secondly, because he had 
died by his own hands in violation of its express conditions. The 
jury found a verdict for the plaintiff with damages and counsel fees, 
which was sei aside, and a new trial ordered. This court refused to 
disturb the judgment, awarding the new trial, holding that there 
was no evidence to show that the suit was not defended by the 
company in good faith. In the other case it is said, “ Where the 
highest courts of the country have differed in respect to te con- 
struction of a contract, and in this State the principle, though hinted 
at, had never been settled, it cannot be that to test the question 
here is in bad faith.” The meaning of the term in question is, as 
we think, negatively and impliedly, though not positively and affirm- 
atively, fixed by these decisions as being any frivolous or unfcunded 
refusal in law, or in fact, to comply with the requisition of the policy- 
holder to pay according to the terms of his contract, and the condi- 
tions imposed by statute. 

Tested by this rule, there was sufficient evidence to justify the 
finding of counsel fees in this case. The company by its accredited 
agent, had expressed satisfaction with the proofs of death furnished, 
these afforded evidence that the insured had gone into the torrid 
zone without its consent, and also showed that alleged discrepancy 
as to age in the application and in the proofs of death, with a full 
knowledge of these facts it had promised payment of the loss when 
an administration should be obtained upon the estate of the insured 
—indeed it urged this to be done, and when it was effected it still 
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withheld payment, alleging that it had been notified by one who 
claimed to be a creditor of the insured, not to pay over the amount 
to the administratrix. It abundantly appeared that this was a mere 
pretext for refusing payment. It did not rely on this to resist the 
demend, but when suit was instituted, set up as an answer to the 
suit, the very defenses of which it had been apprised, and which it 
had deliberately abandoned. The plaintiff had incurred expenses 
about the brjnging of this suit, and by taking other steps necessary 
to enable her to receive the money of which the company was fully 
apprised, and which it appears to have sanctioned, if it did not re- 
quire. Surely there was enough to justify the inference that this 
defense was made in “ bad faith,” in the sense of that term as used 
in the statute. 

The plaintiff showed cause against this motion for a new trial, as she 
was authorized under our practice to do (48 Ga., 21), and her show- 
ing, among other things, sets forth fully the correspondence between 
herself and the secretary of this company which makes an irresisti- 
ble and conclusive reply to its defense. A new trial if ordered, could 
not result in a more favorable verdict to the defendant. The prob- 
ability is that it would be less favorable. Then why disturb this 
finding in the face of the well-settled rule that this will never be 
done unless there ought to be another hearing that would probably 
eventuate differently from that already had. 46 Ga., 432; 52 ib. 
145 ; ib., 354; 45 ib., 28. 


Judgment affirmed. 
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SUPREME COURT OF INDIANA. 


Appeal from the Marion Superwr Court. 


SUPREME LODGE OF K. OF P. 
vs. 


CLARA B. SCHMIDT, er at.* 


It was claimed by defendant that the insured had failed to pay an assessment 
and was not therefore in good standing. The plaintiff beneficiary in- 
sisted that the notice of assessment had not been received. An offer of evi- 
dence of admission by the insured that he had received the notice and had 
failed to pay, was refused on the ground that it was not admissible to 
abridge the right of the beneficiary already acquired. 

Held, That the reserved power of the insured to alter the beneficiary, which 
was not exercised, did not take the case out of the well-established rule 
that such evidence is inadmissible against the acquired rights of third 
parties. 


Held, That the alleged admission being in connection with an application for 
re-instatement, was not a part of the res gest. 


Regulations of mutual benefit societies must be construed liberally to effect 
the objects of their organization. 


Nrsxacg, J. 
Action by Clara B. Schmidt, Cora Walton and Bertha Schmidt, 
against the Supreme Lodge Knights of Pythias of the World, upon 
the following certificate, issued on the 11th day of December, 1878 : 


No. 4,017. First Class, $1,000. 


CerTIFICATE OF MEMBERSHIP. 
Endowment Rank of the Order of Knights of Pythias. 

This certifies that Brother Louis Schmidt has received the en- 
dowment rank of the Order of Knights of Pythias in section No. 3, 
and is a member in good standing in said rank, and in consideration 
of the representations and declarations made in his application, 

* Decision rendered September 17, 1884. 
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bearing date of December 2d, 1878, which application is made a 
part of this contract, and the payment of the prescribed admission 
fee; and in consideration of the payment hereafter to said endow- 
ment rank of all assessments as required, and the full compliance 
with all the laws governing this rank, now in force, or that may 
hereafter be enacted, and shall be in good standing under s1id laws, 
the sum of one thousand dollars will be paid by the Supreme Lodge 
Knights of Pythias of the World, to Clara B. Schmidt, as directed 
by said brother in his application, or to such other person or per- 
sons as he may subsequently direct by will or otherwise, und entered 
upon the records of the supreme master of exchequer, upon due 
notice and proof of death, and good standing in the rank at the time 
of death and the surrender of this certificate. 

Provided, however, that if at the time of the death of the said 
brother there shall be less than one thousand members in this class, 
there shall only be paid a sum equal to one dollar for each member 
in good standing in this class. And it is understood and agreed that 
any violation of the within-mentioned conditions, or the requirements 
of the laws in force governing this rank, shall render this certificate 
and all claims null and void, and that the said supreme lodge shall 
not be liable for the above sum, or any part thereof. 

In witness whereof, we have hereunto subscribed our names and 
affixed the seal of the Supreme Knights of Pythias of the World. 


[u. s.] D. B. Wooprvurr, 


Attest, Supreme Chancellor. 
Joseph Dowpati, Supreme Keeper of Records and Seal. 


The complaint averred full compliance with all the conditions of 
the certificate on the part of the said Louis Schmidt, as well as the 
plaintiffs, and the death of the said Louis on the 18th day of Feb- 
ruary, 1880. 

Cora Walton and Bertha Schmidt were made co-plaintiffs with 
their mother, Clara, who was the widow of said Louis Schmidt, 
upon the ground that in the application for, as well as in the certificate 
as originally issued, they were made beneficiaries jointly with her. 

Issue, trial by jury at special term, verdict for the plaintiffs, assess- 
ing their damages at $1,117.80. 

New trial denied and judgment on the verdict. Appeal to the 
general term and judgment affirmed. 

We herewith set out two sections of the constitution of the order 
which were read in evidence. 
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“Sec. 4. Upon receiving from the S. M. of E. notice of an as- 
sessment, he shall immediately forward the same to that officer, and 
give notice to each member of the class in which the assessment 1s 
made in the prescribed form, and notify him to pay the assessment 
within thirty days.” 

“Sec. 1. Upon receiving notice of an assessment, each member 
shall at once pay the amount to the secretary and treasurer of the 
section to which he belongs. In case any member neglects for 
thirty days after date of notice to pay said assessment, he shall 
stand suspended from that class of the endowment rank for which 
said assessment was made, and shall forfeit all claims upon the en- 
dowment fund belonging to said class, and the fact of said suspension 
shall be reported to the supreme master of exchequer in the 
monthly report ; provided, that any member thus suspended for non- 
payment of assessment shall have the privilege of regaining all his 
rights as a member of the section in said class within three months 
by passing a new me.ical examination, and paying all the assess- 
ments that may have accrued up to that time. But when three 
months shall have elapsed from the date of suspension, he shall he 
required to pay in addition to the assessment that may have accrued 
during the first ninety days after such suspension, the sum of two 
dollars, pass a new medical examination, and then be re-admitted 
by a two-thirds vote of the members of the section present when the 
application is made. All re-instatements in accordance with this 
section shall be reported to the supreme master of exchequer by 
the secretary and treasurer in his monthly report. The provision of 
this section shall apply to all members now under suspension.” 

The endowment rank constitutes the life insurance department of 
the Order of Knights of Pythias extending over the entire United 
States, and at the time of the trial there were over twenty thousand 
members of that rank holding life insurance policies, or certificates 
of membership as they are usually called. John B. Stumph was at 
the time the certificate in this case was issued, and co tinued there- 
after to be, the supreme master of the exchequer or treasurer of 
the rank, residing and keeping his office in the city of Indianapolis. 

His principal duties were to receive from subordinate lodges, no- 
tices of the deaths of members, to make and to notify all members 
of assessments which had been made, to collect the money due upon 
assessments, to keep suitable books and to pay to beneficiaries the 
amounts which fell due upon policies issued to members. 

It was his custom after receiving notices of the deaths of a suffi- | 
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cient number of members of the rank to make it necessary, to no- 
tify all the surviving members of such death by postal cards directed 
to their places of residence respectively by mail, and in this way, to 
require them to pay an assessment of $1.10 each, within thirty days 
after the date of the notices, which were usually sent out some days 
in advance of the date. 

Between the 11th day of December, 1878, and the latter part of 
June, 1879, Louis Schmidt, who also resided in the city of Indianapo- 
lis, received, by postal cards addressed to him through the post 
office, notices of seven assessments of $1.10 each, all of which sums 
were paid by him in due time. About the 20th day of this last- 
named month, another assessment of $1.10 was made against him, 
known as assessment No. 8, payable within thirty days after the first 
day of the ensuing month. This assessment was not paid, and in 
consequence he was, on the Ist day of August, 1879, by an appro- 
priate entry on the books of Stumph’s office, declared to be sus- 
pended from his class in the endowment rank. A few days before 
this entry of suspension was made, Schmidt received notice of 
another assessment for $1.10, known as No. 9, payable within thirty 
days after said first day of August, 1879. 

On the 18th day of that month, Louis Schmidt, being then a bope- 
less invalid, and absent from home, his wife, Clara B. Schmidt, 
went to the office of the supreme master of exchequer for the 
purpose of paying said assessment No. 9. Stumph declined to 
receive the money upon that assessment, upon the ground that 
Schmidt had since the notice was sent out, been suspended from 
the rank, for non-payment of assessment No. 8. Mrs. Schmidt 
thereupon offered to pay assessment No. 8, as well as No. 9, but 
Stumph refused to receive any money upon either assessment, in- 
forming her that her husband could only be re-instated, by sub- 
mitting to, and satisfactorily passing, a new medical examination. 
Two or three days after this occurrence, Schmidt returned to his 
home, and, presumably acting upon information communicated to 
him by his wife, went with Nicholas Hanson, president of the sec- 
tion of the endowment rank in question, to Stumph’s office for the 
purpose of taking measures for his re-instatement in the position 
from which he had been suspended, but did not succeed in being so 
re-instated. 

At the trial the controlling question became,.and was, whether 
Schmidt had received notice of assessment No. 8, which he had failed 
to pay within the time required. Stumph testified that he had 
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either on the 20th or 21st day of June, 1879, deposited in the post 
office at Indianapolis, properly addressed to Schmidt at his particu- 
lar place of residence, a postal card containing notice of the assess- 
ment in controversy. 

Mrs. Schmidt in her testimony, claimed that owing to her hus- 
band’s very bad health, she had attended to, and had principal 
charge of, nearly all his business during the Summer of 1879, includ- 
ing the reception of his mail matter, and that neither she nor her 
husband had ever received any notice of assessment No. 8. In that 
respect she was materially corroborated by her daughter Cora, who 
was also a witness in the cause. Mrs. Schmidt further claimed that 
her attention had been particularly directed to the matter of the 
assessments against her husband, and that she had never heard of 
the assessment known as No. 8, until she called at the office of the 
supreme master of exchequer to pay assessment No. 9, as herein 
above stated. Hanson was also called as a witness and counsel for 
the defendant offered to show by him that between the twenty-first 
and twenty-fifth days of August, 1879, he accompanied Schmidt, the 
decedent, to the office of the supreme master of exchequer at the 
time he went to see about getting re-instated, and that he, Schmidt, 
there admitted in the presence of Stumph, that he had received 
notice of assessment No. 8, in contest, and that he had not paid that 
assessment, and that he had been suspended for its non-payment : 
also that for the purpose of assisting Schmidt to be re-instated, he, 
witness, as president of the rank in which the suspension had 
occurred, went with him to the medical examiner’s office, where he 
submitted to an examination and was rejected. 

But the court excluded the evidence thus offered for the alleged 
reason that no admission which the decedent might have made at 
the time indicated, was admissible in abridgment of any right 
which the plaintiffs had already acquired in the certificate in suit. 

If this action had been upon an ordinary life insurance policy, the 
decision of the court excluding wkat was proposed to be proven by 
Hanson would have been fully sustained‘ by the authorities. The 
F. M. Life Ins. Co. vs. Applegate, 7 Ohio St., 292. The Southern 
Life Ins. Co. vs. Booker, 9 Heisk., 606 ; Washington Life Ins. Co. 
vs. Haney, 10 Kansas, 525; Ranks vs. The Am. Mut. Life Ins. Co., 
27 N. Y., 282; Mulliner vs. Guardian Mut. Life Ins. Co., 1 Thomp- 
son and Cook (N. Y. 8. C. R.), 448; 2 Phillips on Insurance, 626 ; 
sections 2,058, 2,059 2,060 ; Pence vs. Makepeace, 65 Ind., 345 ; Wil- 
burn vs. Wilburn, 83 Ind., 55 ; Harley vs. Heist, 86 Ind., 196. 
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This is conceded by counsel for the appellant, but it is insisted 
that the provision in the certificate before us, authorizing Schmidt to 
make a different disposition of the proceeds by will or otherwise, 
takes it out of the rule applicable to ordinary life insurance policies 
recognized as above, and requires us to consider Schmidt as having 
been the real owner of the certificate until the time of his death : 
that Schmidt being thus the real owner of the certificate, at the time 
fixed in the offered evidence, it was competent to prove admissions 
made by him affecting its validity as a chose in action. The cases 
of Durian vs. Central Verein, 7 Daly, 168; Richmond vs. Johnson, 
28 Minn., 447; Swifts vs. R. P. and F. C. Benefit Associa- 
‘tion, 96 Tl, 309; Ballou vs. Gile, 50 Wis., 614 ; Hutson vs. Merri- 
field, 51 Ind., 24, and others, are cited as in principle sustaining this 
position. 

But the precise point involved here was not ruled upon in any of 
those cases, and the facts in all of them were so essentially different 
from the facts upon which this case rests, as to render them practi- 
cally valueless as precedents upon the question under discussion. 

From the time of the insurance of the certificate until Schmidt’s 
death, Mrs. Schmidt and her co-appellees (she legal, and they 
equitable) were in legal contemplation, the owners of it, subject only to 
the right of Schmidt to ultimately substitute other beneficiaries, by 
will, or in such other manner as the rules and regulations of the 
order might permit. 

But this right to ultimately substitute other beneficiaries did not 
empower Schmidt to destroy the value of the certificate in the hands 
of the appellees by merely hearsay or irrelevant admissions concern- 
ing matters in issue between other parties. Schmidt having never 
exercised the right of substitution reserved to him, we are justified 
in assuming that he never intended to exercise it, and that, as 
between the appellees and the order, the former have been the 
absolute owners of the certificate ever since it was issued. We are 
consequently unable to hold that the alleged admissions of Schmidt 
to Hanson, in the presence of Stumph, were any more admissible as 
evidence in the case in hearing than they would have been in an 
action upon a life insurance policy issued in the usual form. It is 
further insisted that the excluded evidence ought in any event to 
to have been admitted as a part of the res geste, and that for that 
reason, if for no other, the court erred in its exclusion. 

In response to this claim it is sufficient to say that at the time 
Schmidt visited Stumph’s office in company with Hanson, the appel- 
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lant had ceased to recognize him as a member of its endowment 
rank, and had declined to accept payment of assessments No. 8, as 
well as No. 9, made against him, upon the theory that the certificate 
of his membership held by Mrs. Schmidt had become inoperative 
and void as an obligation resting upon the order. Whatever, there- 
fore Schmidt may have said in connection with his application for 
re-instatement in his former position, was said in connection with, 
and as part of a new transaction, and hence was as to such new 
transaction only a part of the res geste. 

The admissions of Schmidt sought to be introduced in evidence 
were in consequence not competent as a part of res geste in connec- 
tion with the non-payment of assessment No. 8, to which the appel- 
lant designed such admissions should apply. 

In action upon life policies or certificates of membership issued 
by mutual societies designed to secure the payment of money to 
those dependent upon its members after the death of such members, 
courts should construe the rules and regulations of such societies 
liberally to effect the benevolent objects of their organizations, and 
that doctrine of construction is applicable generally to rulings on 
questions of evidence as well as in other respects. Ballou vs. Gile, 
supra ; Edmans vs. Mut. Ins. Co of the Order of Herman’s Sons of 
Wisconsin, 44 Wisconsin, 376. Other questions were reserved at the 
trial and argued here, but what we have said practically disposes of 
all‘remaining questions adversely to the appellant. 

The judgment below at general term is affirmed with costs. 





SUPREME COURT OF ALABAMA. 


Decemser Term, 1883. 


From Barbour Circuit Court. 


MOBILE LIFE INS. CO. 


v8. 


WILLIAM H. PRUETT.* 


Suits against a corporation, foreign or domestic, may be maintained when in 
its nature the cause of action is transitory, founded upon a matter or trans- 
action which might have taken place anywhere, in any county in which 
the company trdnsacts business by agents, without regard to its proprie 
torship of real estate, or its principal place of doing business, 

In insurance contracts, the time of payment is material, is of the essence of 
the contract, and non-payment at the day appointed involves absolute for- 
feiture of the policy. 


Where premiums are not payable at stated times, but on the demand of the 
company, the assured is not bound to take notice when the payment is 
payable, but can await notice of that fact from the insurer ; and where the 
place of payment is not that appointed in the policy, but is transferred to a 
point at or near the domicile of the assured, payment of the premium may 
be made to an agent, upon any receipt the assured chooses to take, though 
he does not obtain a receipt signed by either of the designated officers of 
the company. 


Where a contract is reduced to writing, the written memorial becomes the 
sole expositor of its terms; all antecedent negotiations, agreements or un- 
derstandings, are merged in it, and to vary or contradict it, evidence of 
them is not admissible, unless it be clearly shown that a party was by fraud 
induced to enter into the contract, or that by mistake the intention of the 
parties is not expressed, and a policy of life insurance is within this con- 
seryative principle. 


A receipt of a premium, after a breach of the condition for its payment has oc- 
curred, is doubtless a waiver of the forfeiture, but the payment mnst be 
made to the insurer, or to an agent having authority to receive it, and it 
must be made fairly and honestly, without any misrepresentation or con- 


. * From Alabama Law Journal, 
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cealment of material facts known to the party making the payment, of 
which the insurer cannot reasonably be presumed to have knowledge. 


Bricket1, C. J. 


The demurrers to the pleas in abatement were properly sus- 
tained. A suit against a corporation, foreign or domestic, may be 
maintained, when in its nature the cause of action 1s transitory, 
founded upon a matter or transaction which might have taken place 
anywhere, in any county in which the corporation transacts business 
by agents, without regard to its proprietorship of real estate, or its 
principal place of doing business. Pamph. Acts, 1878-79, p. 197 ; 
Home Protection Ins. Co. vs. Richards, MSS. 

The policy of life assurance upon which the action is founded, 
“is not an assurance for a single year, with a privilege of renewal 
from year to year by paying the annual premium, but it is an entire 
contract of assurance for life, subject to discontinuance and forfeit- 
ure for non-payment of any of the stipulated premiums. Such is 
the form of the contract, and such is its character.” New York Life 
Ins. Co. vs. Statham, 93 U. S., 24. Speaking of a similar policy, it 
was said in Brooklyn Life Ins. Co. vs. Bledsoe, 52 Ala., 551: “The 
policy by its terms is forfeitable, is to cease and determine, and the 
insurer to be freed from all liability, if the annual premiums were not 
paid when they became due and payable. The continuance of the 
policy as a contract—its life—depended on the prompt payment of 
the premiums. The payment was manifestly the condition precedent, 
on which the parties respectively stipulated for its continuance, and 
on the non-performance of which they assented to its extinction.” 
There are many authorities holding that by the payment of the first 
premium an insurance for one year is obtained, with a right to its 
continuance from year to year during life upon the payment of the 
stipulated premium. The subsequent payments rest in the option of 
the assured, and “ payment ad diem is, therefore, a condition prece- 
dent to continuous liability of the insurers.” In the case first re- 
ferred to, and in subsequent cases, the Supreme Court of the United 
States have rejected the theory that the condition is precedent, de- 
claring it subsequent, and we prefer to follow its decisions upon this 
point. All the authorities agree that the time of payment is mate- 
rial, is of the essence of the contract, and non-payment at the day 
appointed involves absolute forfeiture, when, as in the present case, 
such are the express terms of the contract. New York Life Ins. Co. 
vs. Statham, supra. The stipulation of the policy is not only for the 
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payment of the premiums at times stated, but the place of payment 
(the office of the company in the city of Mobile), is appointed, unless 
payment is made to an agent of the company, producing a receipt 
signed by the president, vice-president or secretary. The verbal 
agreement of which the circuit court received evidence, made with 
Fowler, the agent of the company soliciting the insurance, through 
whom the application for the policy was forwarded, is in direct vio- 
lation and contradiction of these clearly expressed terms of the pol- 
icy, and if it is of validity, changes the legal effect of the contract, 
and the duties and obligations of the insurer and the assured. The 
premiums are not payable at stated times, but on the demand of the 
company ; the assured isnot bound totake notice when the premium 
is payable, but can await notice of the fact from the insurer. The 
place of payment is not that appointed in the policy, but is trans- 
ferred to a point at or near the domicile of the assured ; and pay- 
ment may be made to an agent upon any receipt the assured chooses 
to take, though he does not obtain a receipt signed by either of the 
designated officers of the company. 

When a contract is reduced to writing, the written memorial be- 
comes the sole expositor of its terms; all antecedent negotiations: 
agreements or understandings are merged in it, and to vary or con- 
tradict it, evidence of them is not admissible, unless it be clearly 
shown that a party was by fraud induced to enter into the contract, 
or that by mistake the intention of the parties is not expressed. 
Mead vs. Steger, 5 Port., 489; Paysant vs. Ware, 1 Ala., 160; Hair 
vs. La Brouse, 10 Ala., 548. A policy of life insuzance is within the 
influence and operation of this conservative principle, and the pre- 
sumption is conclusive that in it all prior verbal negotiations or agree- 
ments, or arrangements are merged. It is usually prepared with 
much care, for the purpose of embodying the entire agreement of 
the parties—to withdraw from the uncertainty of parol evidence all 
the terms and conditions of the contract, and the rights, duties and 
obligations of the respective parties, that future controversy may be 
avoided. The amount of the premium, when and where it is paya- 
ble, the consequence of default in payment, the event upon which 
the principal sum is payable, and its amount, are all expressed 
clearly in the policy. It was issued after the verbal agreement of 
which evidence was received, and was, without objection, accepted 
and retained by the assured. The most painful uncertainty would 
attend such contracts, if it was not taken and accepted as the entire 
engagement of the parties, and all mere patrol evidence of prior 
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agreemcnts or negotiations, was not excluded. Ins. Co. vs. Mowry, 
96 U. S., 547 ; Thompson vs. Ins. Co., 104 U. S., 259. The evidence 
of the parol agreement imputed to the agent Fowler, before the is- 
sue and delivery of the policy, ought to have been excluded. 

A contract in writing catnot be varied or contradicted by evidence 
of prior or contemporaneous inconsistent verbal agreements, but it 
may by parol agreements made subsequently be rescinded or modi- 
fied, and to support the rescission or modification, no other consid- 
eration is necessary than the mutual agreement of the parties. The 
condition for the payment of the premiums at the times stated, and 
the place appointed, was inserted for the benefit of the company. 
and if » breach of the condition occurred, upon its election it de- 
pended whether advantage of it would be taken, or whether it 
would be waived. Or, before forfeiture, by a new agreement, ex- 
press or implied, payment at the time and place fixed could be 
waived or dispensed with, and some other mode of payment substi- 
tuted. There is often much of difficulty in the absence of written 
evidence of a new agreement ; when the agreement is to be inferred 
or implied from circumstances ; or dispensing or waiving a forfeit- 
ure, is matter of deduction from the acts or declarations of the par- 
ties; in determining whether there has been a new agreement made, 
or there has been a dispensation or waiver of the forfeiture because 
of the failure to comply strictly with the requirements of the pol- 
icy. The true test is, whether by the course of dealing with the 
accused, or by his acts or declarations, or by the acts or declarations 
of his authorized agents, the insurer has induced the honest belief 
in the mind of the assured, that the terms and conditions of the 
policy providing for a forfeiture if payment of the premiums is not 
made at the time and in the manner appointed, will not be enforced ; 
but that payment will be accepted, if made at another time or in 
another manner. Having induced such belief, if the assured in 
good faith relies upon it, intending to make payment in accordance 
with it, justice and morals forbid that the insurer should ,take ad- 
vantage of a forfeiture that would not have occurred if he had not 
induced it. Ins. Co. vs. Wolff, 95 U. S., 326 ; Thompson vs. Ins. 
Co., 104 U. S., 252 ; Ins. Co. vs. Norton, 95 U. S., 234 ; Ins. Co. vs 
Mowry, ib., 544 ; Ins. Co. vs. Eggleston, ib., 572 ; Phoenix Ins. Co. 
vs. Doster, 106 U S.,30. Excluding from consideration as we must, 
the antecedent verbal agreement, imputed to the agent Fowler, and 
no fact or circumstance is shown calculated to induce in the minds 
of the assured a reasonable belief that payment of the premiums in 
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any other mode, or at any other time, than that stated in the policy, 
would be accepted by the company. The acceptance of a note for 
the first premium, the subsequent extension of the day of its pay- 
ment, was an arrangement in reference to that premium only, and 
unless a similar note had been taken for a subsequent premium, af- 
forded no room for a belief that a like indulgence would be given as 
to the payment of such premium. 

A receipt of a premium after a breach of the condition for its pay- 
ment has occurred, is doubtless a waiver of the forfeiture. The 
payment must, however, be made to the insurer, or to an agent hay- 
ing authority to receive it. And it must be made “fairly and hon- 
estly ; there must be no misrepresentation or concealment of 
material facts known to the party m:king the payment, of which 
the insurer cannot reasonably be presumed to have knowledge. 
Passing all consideration of the fact that there is not probably legi- 
timate evidence that Jernigan had authority to receive payments of 
past due premiums, waiving consequent forfeitures, the payment 
made to him was subsequent to the death of Mrs. Pruett, and after 
the assured had been informed that the policy was forfeited by the 
failure to pay the premiums according to its terms. This fact, and 
the death of Mrs. Pruett, were not communicated to Jernigan when 
he received the premium. It is not too much, probably, to say the 
inference is irresistible, that they were purposely concealed from 
him. When the death of the assured occurs, after a failure to pay a 
premium according to the terms and conditions of the policy, acts of 
an agent of the insurer done in ignorance of the death, which might 
otherwise corstitute a waiver of the consequence resulting from the 
failure to pay the premium, are not of any effect. Bliss on Life 
Ins., § 190. 

We have not deemed it necessary to pass upon the numerous 
questions arising from the rather voluminous pleadings found in the 
record ; there is no necessity for it, and no practical benefit could 
result from it. What has been said will enable the circuit court on 
another trial, to make a just and legal disposition of the case. 


Reversed and remanded. 
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SUPREME COURT OF CALIFORNIA. 


OLD SAUCELITO LAND AND DRY DOCK CO. 
us. 


COMMERCIAL UNION ASSURANCE CO.* 


A general provision that all disputes which may arise in the execution of a 
contract shall be decided by arbitrators will not be allowed to deprive the 
courts of their jurisdiction. But the parties to a contract may fix on an 
mode they may think fit to liquidate damages, in their own nature unliqui- 
dated, and in such case no recovery can be had until the prescribed method 
has been pursued, or some valid excuse exists for not pursuing it. 


A policy of fire insurance was made subject to all the conditions and stipula- 
tions indorsed thereon, one of which was ‘that in case of difference of 
opinion as to the amount of loss or damage, such difference shall be sub- 
mitted to the judgment of two disinterested and competent men * * * 
whose award shall Ss conclusive and binding on both parties;” Held, That 
the submission to arbitration or a fair effort on the part of the insured to 
obtain it, wasa condition precedent to his right to bring an action to 
recover his loss, where the amount thereof was in dispute between him and 
the insurer. 


Appeal from a judgment of the superior court of the city and 
county of San Francisco, entered in favor of the the defendant, and 
from an order denying the plaintiff a new trial. The opinion states 
the facts. 


P. G. Gatrrn, for the Appellant. 
T. C. Van Ness, for the Respondent. 


McKinstry, J. 
The defendant, an English insurance company, insured plaintiff 
upon a certain building in Marin County, ina sum not to exceed 
one thousand five hundred dollars, and received the premium. The 
building was destroyed by fire. 


* Opinion filed December 19, 1884. From West Coast Reyorter. 
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The policy of insurance provided: “The capital stock and fund 
ofthe company shall be subject and liable to pay to said insured, 
his, or her, or their executors and administrators, all the damage 

nd loss which the insured shall suffer by fire on the property 
hereinbefore mentioned, not exceeding, on each item respectively 
the sum hereinbefore declared to be insured thereon, and not 
exceeding the whole sum of fifteen hundred dollars, United States 
gold coin, but subject always to the conditions and stipulations 
indorsed hereon, and which constitute the basis of this insurance.” 

Among the conditions and stipulations indorsed were the fol- 
lowing :— 

“VIII. That persons insured by this company sustaining any loss 
or damags by fire, shall forthwith give notice of such loss, and shall, 
within a reasonable time, render an accurate and perticular account 
of their loss or damage respectively, as the nature and circumstances 
of their respective cases will admit ; such account of loss to have 
reference to the value of the property destroyed or damaged, imme- 
diately before such fire, and shall verify the same by solemn declara- 
tion or affirmation, before a justice of the peace, and shall produce 
such other evidence as the directors of their agent may reasonably 
require ; and until such declaration or affirmation, account and evi- 
dence are produced, the amount of such loss or any part thereof, 
shall not be payable or recoverable. And if there appear any fraud 
or false declaration, or fhat the fire shall have happened by the pro- 
curement or willful act, means or connivance of the insured or 
claimants, he, she or they shall be excluded from all benefit under 
this policy. 

“TX. That, in every case of loss or damage for which the said 
company shall be liable, the same, on being duly proved, and the 
accounts adjusted, shall either be paid immediately, or the company 
shall have the option, where the insurance may be on goods, to 
supply the insured with the like quantity of goods of the same sort 
and kind, and of equal value and goodness with those destroyed or 
damaged ‘by fire ; or where the insurance may be on houses and 
buildings, the said company shall have the option, with all con- 
venient speed, to rebuild, or repair, and re-instate the same, and put 
them into as good and substantial condition as they were in at the 
time when such fire happened. 

“X. That, in case of difference of opinion as to the amount of 
loss or damage, such difference shall be submitted to the judgment 

of two disinterested and competent men, mutually chosen (who, in 
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case of disagreement shall select a third), whose award shall be con- 
clusive and binding on the parties.” 

The plaintiff, in its complaint, after stating facts showing that a 
difference arose as the amount of loss, adds :— 

“ That the plaintiff thereupon, and on request of defendant, chose 
one S. M. Hill, and the defendant chose one A. A. Snyder, to whose 
judgment the plaintiff and defendant mutually submitted all differ- 
ences of opinion between the plaintiff and defendant, resulting from 
or growing out of said loss, and all difference of opinion as to the 
amount of said loss, and said plaintiff notified said Hill to arbitrate 
said amount of loss. That said Hill and Snyder met to arbitrate 
said amount, but failed to agree upon the amount of said loss or any 
amount as due from defendant to plaintiff by reason of said loss, and 
failed to adjudicate upon any differences between plaintiff and 
defendant growing out of said loss—and failed to select a third per- 
son as provided in section X. of the conditions, annexed to the policy 
of insurance, to assist in determining said amount, and failed to 
muke any award ; and thereupon said plaintiff, after waiting a rea- 
sonable time, withdrew from said arbitration and notified the 
defendant that it had so withdrawn, prior to the commencement of 
this action, and no award has ever been made.” The answer denies 
these averments. 

The court below found : “That no arbitrators were appointed or 
mutually chosen by the parties to this action to appraise, at its true 
cash value, or at all, the amount of loss or damage, and that the dif- 
ference of opinion between plaintiff and defendant had not been 
submitted, as required by the tenth condition of the policy. That 
the plaintiff had at no time offered to submit such difference cf opin- 
ion to arbitration, or take any steps to procure arbitration or award, 
and that the failure to submit such difference of opinion to arbitra- 
tion, was in no manner the fault or result of any action suffered or 
taken by defendant, but, that, on the contrary, defendant had always 
been willing to submit such difference, etc.” 

The finding passed upon the issue. The complaint does not allege 
that plaintiff offered to submit, etc., and that defendant refused, but 
on the contrary, that the parties did select arbitrators. If, however, 
the averments could be construed as averments that plaintiff had 
sought to have the matter, as to amount of loss, submitted, the court 
found thai plaintiff at no time offered to submit it, or took any steps 
to procure such submission, ete. 

The evidence justified the findings of the court. 
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The appellant contends :— 


First—The agreement to submit the difference of opinion as to 
the amount of loss or damage to the judgment of two disinter- 
ested men, etc., whose award should be conclusive and binding 
(in the absence of an agreement that the arbitrators shall be the 
exclusive and only tribunal to which the parties will appeal) does 
not debar the aggrieved party from appealing to the courts. 

Second—The promise of defendant being to pay damages in- 
curred by fire—not an award—its contract is broken by its failure 
to pay such damages. 

It is well settled that a general provision that all disputes which 
may arise in the execution of a contract shall be decided by 
arbtrators, will not be allowed to deprive the courts of their juris- 
diction. But the parties to a contract may fix on any mode they 
think fit to liquidate dainages, in their own nature unliquidated, 
and, in such case, no recovery can be had until the prescribed 
method has been pursued, or some valid excuse exists for not 
pursuing it. In the case now here if the parties made the sub- 
mission to arbitration a condition precedent to the right to bring 
an action on the policy, the judgment should be affirmed. 

In Elliott vs. Royal Exchange Insurance Company, 2 Excheq. 
L. R., 241, the form of the policy was a covenant by the defend- 
aunts that their capital stock, etc., should be subject to make good 
the plaintiff’s loss, not exceeding two thousand two hundred pounds 
sterling, “according to the exact tenor of the articles hereunto 
subjoined.” One of the articles subjoined was: “All persons 
assured by this corporation are upon any loss or damage by fire, 
forthwith to give notice thereof to the office in London, or to the 
known agents of the said corporation, and within fifteen days after 
such fire, deliver as particular an account of their loss or damage 
as the nature of the case may admit, and make proof of the same 
by their oath or affirmation, and that of their domestics or servants, 
and by their books of accounts, or such other proper vouchers as 
may be required; which loss or damage, after the same shall be 
adjusted, shall immediately be paid in money by the said corpora- 
tion without any deduction ; or they shall at their option forthwith 
provide or supply the assured with the like quantity and quality 
of goods with those burnt or damaged by fire ; or at the expiration 
of sixty days after notice of the said fire, they shall expend in 
rebuilding or repairing any building damaged or destroyed by 
fire the sum assured thereon, under the direction of able and 
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experienced workmen, if the loss and damage shall, in their opinion, 
amount thereto. In case any difference shall arise touching any 
loss or damage, such difference shall be submitted to the judg- 
ment and determination of arbitrators indifferently chosen, whose 
award in writing shall be conclusive and binding on all parties ; but 
if there shall appear any fraud or false swearing, the claimant shall 
forfeit all benefit of claim.” 

In that case it was urged by counsel, as is contended here, that 
the provision as to arbitration was no bar to the action, but at most 
a collateral covenant, on which, if broken, suit could be brought. 
It was admitted that that question in such cases—as held in Scott 
vs. Avery, 5 H. L. C., 811, and Horton vs. Sayer, 4 H. & N., 643—is 
whether the provision is a condition precedent to the right of pay- 
ment, or is only a collateral covenant. The court held that resort 
must be had to the mode of adjustment by arbitration before suit 
could be brought. Kelly, C. B., said: “It appears to me that to 
decide to the contrary would be to disregard entirely the obvious 
intentions of the parties, expressed in words, which state emphati- 
cally that before the loss is paid its amount shall be adjusted.” 
And the same learned judge thus deduces, from the cases called to 
his attention, a general rule: “The fair resu:. of the authorities is, 
that if the contract is in such terms that a reference to a third per- 
son is a condition precedent to the right of the party to maintain an 
action, then he is not entitled to maintain it until that condition is 
complied with ; but if, on the other hand, the contract is to pay the 
loss, with a subsequent contract to refer the question to arbitration, 
contained in a distinct clause collateral to the other, then that con- 
tract for reference shall not oust the jurisdiction of the courts.” 

Martin B. and Pigott B. agreed with the chief baron, Bramwell 
B. differed as to the application of the rules to the case before the 
court. 

Iu Scott vs. Avery (where Mr. Bramwell, as counsel, argued in 
favor of the conclusion reached by the House of Lords), the words 
in the contract were “the sum to be paid by this association to any 
suffering member shall in the first instance be ascertained by the 
committee.” In Elliott vs. R. E. Ins. Co. they were that the loss 
“after the same shall be adjusted, shall immediately be paid.” In 
the former case the House of Lords held that the ascertainment of 
the loss by the committee or by arbitration was a condition pre- 
cedent, and that without such ascertainment the plaintiff had no 
cause of action. In the latter case the court could not see any dis- 
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tinction which would justify them in holding that the adjustment of 
the loss, as provided in the articles, was not a condition précedent. 

In the case at bar, by express provision of the policy, the defend- 
ant’s stock and funds are made liable, “ subject always to the con- 
ditions and stipulations indorsed hereon,” etc. Referring to the 
conditions and stipulations, which qualify the general promise to 
pay in case of loss, we find: The defendant was not bound to pay 
until the declaration or affirmation, account and evidence therein 
provided for should be produced. That on proof of loss and adjust- 
ment of accounts, the company was bound to pay immediately, or, at 
its option, to rebuild ; and that in case of difference of opinion as to 
the amount of loss or damage, such difference should be submitted 
to the judgment of two disinterested and competent men, mutually 
chosen, ete. 

We think the language of the stipulations brings this case within 
the principle laid down in the English case above referred to ; that 
it is the clear meaning of the contract, that if the amount of loss 
cannot otherwise be adjusted to the satisfaction of the parties, it 
shall be adjusted by the mode of arbitration therein prescribed, and 
that until such adjustment, or a fair effort on the part of the insured 
to obtain it, no cause of action arose. 

The rule as to the interpretation of contracts involving the ques- 
tion above considered, is clearly laid down in Hoimes vs. Richet, 
56 Cal., 307. 


Judgment and order affirmed. 
Ross, J., and McKee, J., concurred. 





Sperry et al. vs. Ins. Co. of N. A. 


UNITED STATES CIRCUIT COURT OF COLORADO. 


EDWARD A. SPERRY er at,, 
vs. 


INS. CO. OF N. A. 


The policy was on goods on ‘ grade floor of the two-story, frame, shingle-roof 
building, situate, &c. On a lot adjoining, and distant a few fect, wasa one- 
story building used as a storehouse, and connected with the first by a 
covered passageway in the rear. 

Held, That the keeping of prohibited articles in the storeroom was not a 
violation of the policy provision against their storage in any building in 
which was the insured stock. 


Feld, That the storage was not a change increasing the hazard within the 
same premises. 


Hattett, J. 

Action on a policy of insurance for $1,000 issued by defendant to 
plaintiffs, of date Oct. 24, 1883, covering a’ stock of goods “on the 
grade floor of the two-story, frame, shingle-roof building, situate on 
the north side of Main Street, east of Custer Avenue, in Garfield, 
Chaffee County, Colorado.” The goods were destroyed by fire Oct. 
30, 1883. Several defenses are set up in the answer. 

1. That the loss was caused not by fire but by an explosion of 
some kind, for which the defendant is not liable by the terms of the 
policy. This defense is not supported by the evidence. 

2. That a clause of the policy prohibited the keeping of gun- 
powder, giant powder or nitro-glycerine in the premises where the 
goods were kept ; “and defendant alleges that the plaintiffs at the 
time of the alleged damage, and for a long time prior, had de- 
posited and stored on said premises and in said building where the 
stock of goods insured was, large quantities of gunpowder, giant 
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powder and nitro-glycerine—that is to say, one thousand pounds of 
each, without any consent of the defendant so to do expressed in 
the body of the policy, and without the knowledge and against 
the consent of the defendant.” 

On this point the evidence shows that a one-story building on an 
adjoining lot, and some three or four feet from that mentioned in 
the policy, was used by plaintiffs as a storehouse. 

A covered way connected the two buildings at some point towards 
the rear ; goods were taken into the storehouse and put out at times 
through front doors which opened on the street, but in general the 
storehouse was used only in connection with the building mentioned 
in the policy through the passageway at the rear. 

Of the existence and use by plaintiffs of the building as a store- 
house, its situation and connection with the main building in which 
plaintiffs’ business was carried on, defendant's agent had notice at 
and before the time of issuing the policy—but whether the agent 
also had not:ce that giant powder or dynamite was kept in the store- 
house is not clear. That substance was kept in the building open to 
view and defendant’s agent was in the room ; nothing was said about 
it, and it may be going too far to assume that he saw it and knew 
what it was. However that may be, it is clear that the storehouse 
was not any part of the premises covered by the policy or within 
the prohibition of the policy as to keeping explosive substances. 
The prohibitory clause reads as follows : “Gunpowder, Fireworks, 
Nitro-glycerine, Phosphorus, Naphtha, Benzole, Benzine, Benzine 
Varnish, Camphene, Spirit gas, Gasoline, Phosgene or Burning-fluid, 
or any similar inflammable fluid are positively prohibited from being 
deposited, stored, kept or used in any building on which, or on the 
contents of which, there is any insurance under this policy unless 
by special consent expressed in the body of the policy, naming each 
article specifically—otherwise the insurance by this policy shall be 
void.” It refers only to the building in which the goods were 
stored on which insurance was given, and does not in any way refer 
to the storehouse or anything init. In this clause plaintiffs were 
not limited in the use of the storehouse or any other building ex- 
cepting that in which the goods covered by the policy were kept. 
Therefore the defense that such articles were kept in the premises 
mentioned in the policy is not made out. 

3. Another clause of the policy on which defendant relies is as 
follows : “And if the assured shall, in such application, survey or 
plan, or in any statement or description, written or oral, make any 
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misrepresentation as to the character, condition, situation, value or 
ownership of said property, or as to the occupancy of the premises 
or the exposures thereto, or any other misrepresentation whatever, 
or fail to make known every fact material to the risk, including the 
amount of incumbrance on said property, if any, this policy shall be 
void. The procuring of insurance on said property for more than 
its cash value, or the having of other insurance thereon, or any part 
thereof, valid or invalid, prior or subsequent, not made known to this 
company and consented to hereon ; or any change increasing the 
hazard, either within the premises or adjacent thereto, within the 
control of, or known to the assured, and not reported to this com- 
pany and agreed to by entry in due form in the body -hereof, will 
render this policy null and void.” 

It is alleged that plaintiffs kept and stored “in the same building 
and on the same premises with the stock of goods insured,” gun- 
powder, giant powder and nitro-glycerine in violation of this clause. 

As has been stated already, the giant powder was in the store- _ 
house and not as alleged “in the same building and on the same 
premises with the stock of goods insured.” Therefore that defense 
is not made out. 

4. Referring to that part of the clause last mentioned which for- 
bids any change increasing the hazard, it is averred that plaint- 
iffs “‘ did make a change increasing the hazard within the premises and 
building in which was the stock of goods insured in said policy by 
depositing and storing large quantities of giant powder and nitro- 
glycerine on said premises and in said building after the issuance of 
said policy.” This is answered by the statement already made that 
the giant powder was not kept “on said premises or in said build- 
ing” as averred. 

These matters are repeated in an amendment, which adds nothing 
to what has been stated. In all the defenses it is alleged that the 
giant powder was kept in or on the premises described in the policy, 
which if true would bar the action. But the fact is notas alleged; 
as fully explained, the prohibited article was kept not in or upon, but 
very near to the premises described in the policy. 

The real question suggested by the evidence is whether the fact 
that giant powder was kept in the storehouse adjacent to the build- 
ing mentioned in the policy was material to the risk and therefore a 
matter of which plaintiffs were bound to notify defendant at the 
time of application for the policy. 

That is a question which can be raised by answer only, and when 
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thus presented is to be decided by the jury—Capacia vs. Phoenix 
Ins. Co., 28 California, 628. 

If it appeared to be wholly decisive of the case, perhaps the de- 
fendant would be allowed error at this late day to amend its 
pleadings in a way to avail of the defense. But the circumstances 
disclosed by the evidence, although suggestive of doubt, are by no 
means conclusive as to the fact. The warehouse was in use at the 
time application was made for the policy, and defendant had 
knowledge of it ; giant powder is an article usually kept in stores in 
mining towns, and it was a fair inference that plaintiffs were dealing 
in it. To store or keep it with the goods insured was forbidden, but 
nothing was said as to keeping it in the warehouse or elsewhere 
without the main building. 

As the dangerous compound was excluded from the building men- 
tioned in the policy, it is not quite reasonable to go beyond the 
language of the contract and say that plaintifis were also forbidden 
to keep it in another place. 

If more was intended than is stated in the policy, why was it 
omitted from that instrument? To have prohibited the storage in 
the warehouse of any of the articles referred to as hazardous would 
have been easy enough, and the failure to do so gives support to the 
argument that it was not intended. But the question is not pre- 
sented in the record and therefore not open to consideration except 
upon the matter of amendment. I am of the opinion that the de- 
fense to the action is not sustained, and judgment will be for 
plaintiffs. 





1885.] Morrison vs. W.s. Odd Fellows Mut. L. Ins. Co. 


SUPREME COURT OF WISCONSIN. 


Appealed from Walworth C. C. 


MORRISON 
vs. 
WISCONSIN ODD FELLOWS MUT. LIFE INS. CO.* 


A provision in the charter that the loss should be payable sixty days after 
notice cannot be set aside by a regulation made by the company subsequent 
to the issue of the policy. 


In determining whether a court properly directed a verdict to be found, every 
evidence tending to prove facts adverse to the direction must be taken as 
established. 


Where the secretary had in his hands evidence of a misstatement as to age 
which it was his duty to examine, the company cannot get up such mis- 
statement to defeat a claim. : 


A provision in the by-laws requiring the certificate to be canceled and the 
money returned in case of fraud in the application must be complied with 
in order to avail of the fraud, and a continuation to receive assessments is 
a waiver of such alleged fraud. 


The company may waive a restriction in the by laws as to age where there is 
nothing against it in the charter. 


A representation of ‘“‘ sound health” in the application does not require abso- 
lute freedom from all bodily intirmities or tendencies to disease. 


A party with consent of court may read only part of a deposition. 


Where the condition of health was satisfactorily established at the time of 
insuring, its subsequent condition was immaterial. 


Merton and Fisx for Respondent Morrison. 
Birp and Brrp for Appellant Company. 


Lyon, J. 
1. The answer in abatement of the action which was overruled 
by the circuit court, will first be considered. 


*Decision rendered January 8, 1884. 
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In the charter of the company (Pr. L. Laws of 1869, Ch. 43, Sec. 
7) itis provided that the insurance shall be payable within sixty 
days after notice of the death of a member shall be communicated 
to the secretary of the company by the proper officer of the lodge 
of which the deceased was a member, At the time the certificate of 
insurance in suit was issued in 1875, a by-law of the defendant com- 
pany was attached thereto to the effect as provided in the charter 
that a loss should be payable sixty days after due notice to the sec- 
retary of the company of the death of the insured member. 

In 1880, a new regulation was adopted by the company which 
provides that aloss shall be payable ninety days after the date of 
the notice cf an assessment to pay such loss. The answer in abate- 
ment is based upon this regulation. The company utterly refuses to 
give notice of an assessment to pay the loss, and then pleads that 
the loss is not due until such notice is given. We need not deter- 
mine whether this regulation is reasonable and therefore valid, be- 
cause we are of the opinion that it does not effect a contract of 
insurance made before it was adopted. We think it indisputable 
that the above provisions of the charter and original by-law is a part 
of the contract of insurance and cannot be changed at the will of the 
company without the consent of the insured. 

Due notice of the death of Mr. Morrison having been given to 
the secretary of the defendant more than sixty days before this 
action was commenced, if the company is not released on other 
grounds the loss was due and payable when the suit was brought, 
hence the court below properly overruled the answer in abatement. 

The defenses to this action, on the merits, are that Morrison fraudu- 
lently misrepresented both his age and condition of health in his ap- 
plication for membership in class “E” of the defendant company 
There was sufficient testimony to support a finding by a jury that he 
did misrepresent his age—stating it to be 46 years, when in fact he 
was ten years older, and was then ineligible to tlass “KE.” In de- 
termining whether the court properly directed a verdict for the 
plaintiff, every fact adverse to the plaintiffs right to recover, which 
the testimony tends to prove, must be taken as proved. Hence it 
must be assumed that-Mr. Morrison misrepresented his age in such 
application. Assuming this, any rulings of the court on objections 
tw testimony offered on the subject cease to be of any importance, 
and will not be further noticed. 

The learned counsel for the defendant maintains that the effect of 
such fraudulent misrepresentations of age is to forfeit the contract 
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of insurance and relieve the defendant from liability upon it. 
Whether or not this is a correct proposition, is a vital question in the 
case. 

It is understood that the circuit court held the negative of the 
proposition on the ground that the undisputed evidence showed con- 
duct on the part of defendant in respect to the insurance which was 
a waiver of any forfeiture. 

The facts established by the evidence are briefly these : Mr. Mor- 
rison became a member of class A in 1872. In his application for 
such membership he dated his age at 53 years. He paid an admis- 
sion fee of $5.00. In 1880 he became a member of class D, and in 
his application for such membership he gave his age at 62 years. 

In his application for such membership in class E, Mr. Morrison 
states that he was a member of class A, and in his last application 
he stated his membership in class A and E. On becoming a mem- 
ber of class E and D, he paid an admission fee of but $1.00 in each 
class. The amount required to be paid on his first admission is 
fixed by Sec. 2 of the charter at five dollars. The admission fee to 
any additional class is fixed by the company at one dollar. It is 
understood that a member of one class cannot be admitted to an- 
other unless he paid all assessments against him in that class. After 
Mr. Morrison became a member of class E, he paid forty assess- 
ments made against him in that class by the proper officer of the 
company. Ten of these were so made and were paid by him after 
his certificate of membership in class D was issued. The secretary 
who makes the assessments for the company is the custodian of the 
books of the company, and in these books are entered the names, 
ages, residences, etc., of all the members of each class. 

When the secretary received the application of Mr. Morrison for 
membership in class E, accompanied by an admission fee of one 
dollar only, it was manifestly his duty to examine the books to ascer- 
tain whether there was any discrepancy in his statements in the two 
applications. In like manner he should have scrutinized Mr. Mor- 
rison’s record in class A and E when the application for membership 
in class D was received. The secretary represents the company in 
respect tu those matters, and his acts an1 omissions in the premises 
are the acts and omissions of the company. With abundant evi- 
dence in its hands to detect the misstatement of age in the applica- 
tion for admission to class E, and its duty being to examine that evi-~ 
dence, the company cannot now be heard to say that it was ignorant 
of the misstatement or is prejudiced by it. At the very least, the 
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company must be charged with notice, when it issued to Mr. Mor- 
rison a certificate of membership in class D, that his age was mis- 
stated in his application for membership in class E. 

Knowing that fact it could avoid payment on the latter certificate 
in but one way, and that is pointed out on its own by-laws. One of 
these provides that “in case a certificate of membership has been 
issued upon an application fraudulent or false in any settlement 
therein, the secretary shall cancel the certificate and return the 
money.” 

Instead of doing so. the secretary, representing the company, did 
not cancel the certificate, or return the money, but continued to 
make assessments upon Mr. Morrison as a member of class E, all of 
which assessments Mr. Morrison paid. Had the policy been can- 
celed, Mr. Morrison would have been relieved of the obligation to 
pay these assessments. Within the rule of many cases decided by 
this court, the course pursued was an effectual waiver of any right 
of the compary the cancel the policy. Webster vs. Ins. Co., 36 Wis., 
67 ; Gans vs. Ins. Co., 43 Wis., 108 ; Joliffe vs. Ins. Co., 39 Wis., 111; 
Ergman vs. Ins. Co., 44 Wis., 376. The whole subject of waiver is 
so fully discussed in the ahove cases that it is quite unnecessary to 
discuss it here. 

There is nothiug in the charter of the company which restricts 
membership therein or in any of its classes to persons of any par- 
ticular age. It was competent for the company to admit persons as 
old as Mr. Morrison in class E. Having that power it could waive 
in his favor the restriction of the by-law in that behalf. In this re- 
spect the case differs from that of Luther vs. Ins. Co., 55 Wis., 543, 
wherein it was sought to apply the doctrine of consent and waiver 
to an act which was prohibited by the charter of the company, and 
which the company had no power to authorize. It was held that 
there could be no waiver of a forfeiture in such a case. Had the 
charter of the present defendant restricted membership therein to 
persons under fifty years of age, we should have a case like Luther vs. 
Ins. Co. Were such the case the company could not waive the for- 
feiture. But we are dealing with no such case. 

It seems clear that there was an effectual waiver by the company 
of the right to cancel the certificate of Mr. Morrison’s membership 
in class “FE,” because of the misstatements of his age, and hence 
that such misrepresentation does not defeat the action. 

We will now consider the defense that Mr. Morrison misrepre- 
sented the condition of his health in his application for membership 
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in class “E.” The representation was, “I am, so far as I know, in 
sound health.” 

Dr. Blanchard was the only witness examined on this defense. 
He testified that Mr. Morrison consulted him professionally in 1873, 
and about four or five times afterwards before 1881. He says Mr. 
Morrison complains of indigestion, flatulence, pain in the stomach 
after meals. The doctor told him he thought he had a touch of 
dyspepsia coming on.” The difficulty occurred at intervals—the 
only one specified being from four to six months—and seemed to 
yield readily to treatment. This is the only testimony that Mr. 
Morrison was suffering from disease, or was not in sound health 
when he made the representation in question. 

We think the testimony fails entirely to show that there was any 
misrepresentation by Mr. Morrison in that behalf. It would be most 
unreasonable to interpret the term “in sound health” as used in 
contracts for life insurance to mean that the insured is absolutely 
free from all bodily infirmities or from all tendencies to disease. If 
that were the meaning, we apprehend but few persons of middle 
age could truthfully say they were in sound health. Yet to obtain a 
life insurance a person must say that or its equivalent. It is absurd 
to suppose that Mr. Morrison intended to say in his application that 
he had no bodily infirmity and was aware of no tendency to disease, 
or that the company so understood him. Many cases have been 
adjudicated which give construction to the term “good health” or 
“sound health” (which means the same thing) as those terms are 
used in contracts for life insurance. Some of these cases are referr 
to in May on Insurance, Sec. 295. They all seem to sustain the con- 
clusion we have reached that “a touch of dyspepsia coming on,” 
which manifests itself only after long intervals, which yields readily 
to medical treatment, and which is not shown to have been (as some 
of these cases put it) organic and excessive, is not inconsistent with 
a representation that the person so affected is in sound health as 
that term is employed in contracts for life insurance. 

The result of the foregoing views is that the defendant failed en- 
tirely to sustain either defense interposed by it, and the evidence 
established conclusively the plaintiff's right to the verdict which the 
jury returned under the direction of the court. 

Two exceptions to the rulings of the court on objections to testi- 
mony remain to be considered. 

1. On the trial counsel for plaintiff introduced her deposition, 
theretofore taken, but read only a portion of it. Counsel for do- 
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fendant insisted that he should read the whole deposition, but the 
court did not require him to do so. The answer to this objection is 
that if counsel for defendant desired to have the remainder of the 
deposition read to the jury, he was quite at liberty to read it. He 
did not doso, probably because the deposition contains nothing of 
any great value to either party. Counsel claimed the court ruled 
erroneously, on the authority of Juneau Bank vs. McSpeeden, 15 
Wis., 629. The case does not support the position. A party offered 
to read a deposition taken at the instance of the opposite party, but 
was allowed to read only his own cross-examination of the deponent. 
It was held that he had a right. to read the whole deposition, and 
the judgment for the opposite party was reversed because he was 
denied that right. The case is of no value on the point here under 
consideration. 

2. The defendant was allowed to give all the testimony offered 
by it in respect to the condition of Mr. Morrison’s health previous 
to, and down to the time he made his application in class E. It 
then attempted to prove the condition of his health after that time 
until he died, and also the disease of which-he died, but the testi- 
mony was rejected. 

It has already been determined that the undisputed testimony es- 
tablishes conclusively that Mr. Morrison did not misrepresent the 
condition of his health in his application for admission to class E. 
Hence the condition of his health later, and the disease of which he 
died are immaterial. The testimony was properly rejected. 

Some other exceptions are discussed, but they do not affect the 
conclusions above stated, and will not be further noticed. 


Judgment affirmed. 
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SUPREME COURT OF INDIANA. 


May Term, 1882. 


Appea from the Posey Circuit Court. 


JETNA INS. CO. 


Sa ee 


US. 


GODFREY WEISINGER, Avw’n.*) 


The right of cancellation reserved by the company can only be exercised in 
strict compliance with the conditions. In the absence of any agreement 
to the contrary the whole ratable proportion of the premium must be re- 
funded. 


An agreement of the insurer to accept less than the ratable proportion of un- 
earned premium is binding upon him, and where the evidence showed that 
such an agreement was made and there was no evidence of a mistake, its 
allegation and proof in connection with the cancellation of the policy is 
sufficient defense to an action for recovery on a subsequent loss. 


; BIcknEtu, J. 

This was an action on a policy of insurance, No. 339, by the ad- 
ministrator of the assured. The complaint was in the common 
form, alleging a loss by fire on May 29, 1879. 

One of the conditions of the policy was that “if the company 
shall so elect, it shall be optional with the company to cancel the 
policy, which shall cease on notice being given to the assured, his or 
their representatives of its decision to do so, and on tendering a 
ratable proportion of the premium for the unexpired term.” The 
defendants answered in three paragraphs. 

1st. The general denial. 

2d. Admitting the execution of the policy and the loss, and aver- 





* Decision renderedt November 7, 183. 
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ring that before such loss the company availed itself of said condi- 
tion, and on February 18, 1879, by its agent paid the assured 
$13 which he received and accepted in full payment as the rata- 
ble proportion of the premium for the unexpired term of the policy 
and said policy was then canceled, and the assured agreed to return 
said policy to the company. 

3d. This paragraph differed from the second paragraph by answer- 
ing that the assured owed Frank Smith $50; that he, defendant, 
notified the assured of its election to determine the policy, and that 
the defendant and the assured agreed that the premium for the un- 
expired term of the policy was. $13, and that said sum should be 
paid by the defendant to said Smith, to be credited on his account 
against the assured; that said sum was so paid and credited, and the 
assured gave defendant the following receipt signed by him :— 









































“Mount Vernon, Inv., February 18, 1879. 
$13. Received of W. L. Sullivan, agent of the Aitna Ins. Co., of 
Hartford, Conn., the sum of thirteen dollars, being for returned pre- 
mium on No. 339, canceled.” 













The plaintiff replied in denial of these special defenses. The issues 
were tried by the court who found for the plaintiff $1,200. 

The defendant’s motion for a new trial was overruled, judgment 
was rendered on the finding, and the defendant appealed. 

The only error assigned is the overruling the motion for a new 
trial. There were several reasons for a new trial, but the only 
question discussed in the appellant’s brief is the sufficiency of the 
evidence. ‘: 

The conditions heretofore set forth was valid, but the right thereby 
secured to the company could be exercised only by a strict compli- 
ance with the conditions. In the absence of any further agreement, 
the whole ratable proportion of the premium was required to be 
refunded, the payment of a less sum would not alone put an end to 
the insurance. Van Valkenburg vs. Lenox Ins. Co., 51 N. Y., 465 ; 
Hathorn vs. Germania Ins. Co., 55 Barb., 26 ; May on Ins., sec. 574 ; 
Wood on Ins., sec. 106. 

It is not alleged in the second paragraph of the answer that the 
whole amount of the ratable proportion of the premium was actually 
paid, the allegation is that thirteen dollars was paid which was ac- 
cepted as a full payment of such ratable proportion, and thereupon 
the policy was canceled and the assured agreed to return it to the 
defendants. And the third paragraph of the answer does not allege 
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that the amount paid was the whole amount of such ratable propor- 
tion ; its allegation is that it was agreed between the assured and 
the defendant that the amount of such ratable proportion was $13, 
which was paid and accepted in full thereof, the assured giving de- 
fendant a receipt therefor, “ being for return premium on No. 339, 
canceled.” 

These defenses being met only by the general denial, if either of 
them was sustained by the evidence, the findings should have been 
for the deferdant. 

The evidence was substantially as follows: The plaintiff proved 
the policy and the loss as stated in the complaint, and that the de- 
fendant had refused to pay the policy, alleging that it had been 
canceled. 

Here the plaintiff rested, and the defendant proved and read in 
evidence the receipt as set forth in its third defense, and also proved 
a conversation between the assured and the defendant’s agent, in 
which the assured directed the agent to give him credit on his account 
inthe books. They were talking about insurance and policies, but the 
witness could not say what policy they were speaking of. 

The defendant then rested, and the plaintiff in rebuttal proved 
that the unearned premium on the policy was $13, and that on 
cancellation by mutual agreement, the amount to be paid would be 
agreed upon, and that when a policy is canceled there are two rates 
known to insurance companies, the long and the short rate ; that 
on a cancellation by request of the assured the short rate is charged, 
if canceled by the company the long rate is charged. This closed 
the proof. 

Upon this evidence it clearly appears that the unearned premium 
was not refunded. Highty-three cents of it were left unpaid. But 
as already stated, there was no issue joined as to that. The de- 
fendant in its defenses had not averred that the whole amount of 
the unearned premiums was paid, their averment was substantially 
that the defendant and the assured had agreed that the amount of 
the unearned premiums was $13, which the company had paid 
and the assured had received asa full payment of the ratable pro- 
portion of the premiums and that the assured had given the defend- 
ant a writing stating that he had received $13 for return 
premiums on the policy and that the same was canceled. 

The assured had a right to take or refuse the $13. He had a 
right to agree with the defendant that the unearned premium was 
$13 ; he had a right to take that sum in cancellation of the policy. 
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The receipt shows that he did this. There was no evidence tend- 
ing to show any mistake in the writing, it was given for the amount 
actually paid and received, and shows upon its face that that 
amount was taken for the cancellation of the insurance. Even 
where a mistake in such a writing can be corrected, it can be done 
only upon proper averments and evidence. Not only was the an- 
swer substantially sustained by the evidence, but upon the issucs 
joined by the reply, the evidence was all in support of the answer ; 
it was not a case of conflicting evidence, nor of immaterial issues. 
The special defenses allege an agreement as to the amount to be 
paid upon cancellation, the payment of the amount and thereupon a 
cancellation of the policy. These defenses were proved in substance, 
and they constitute a sufficient defense to the action. The court, 
therefore, erred in overruling the motion for a new trial. 


Judgment reversed and a new trial ordered. 
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SUPREME COURT OF PENNSYLVANIA. 
Error to the Court of Common Pleas of Mercer County. 


SUSQUEHANNA MUT. FIRE INS. CO. 
US. 
BROWN & SON.* 


Where the secretary of an insurance company “ was instructed to go around 
and examine the risks and cancel the policies or reduce the amounts where 
they were considered too large,” the execution of such a power as this in- 
cludes the power to make a contract with a person holding a policy, for 
the reduction of the policy. 


The power to make such contract necessarily includes, in the absence of evi- 
dence to the contrary, the power to agree upon the terms including 
release, etc. 


J. R. Brown & Son, defendants in error and below, were members 
of the Susquehanna Mutual Fire Insurance Company. At the time 
of becoming members they took out a policy for $2,000 and gave a 
premium note for $990, payable as the company might make assess- 
ments thereon. 

Assessments known as 4, 5 and 6 were made, amounting to $184. 
These assessments were for losses occurring prior to March, 6, 1878. 

Defendants refused payment on the ground that on the 6th of 
March, 1878, they had agreed with B. K. Huntzinger, secretary of 
the insurance company, to surrender the policy for $2,000, and take 
a new one for $1,000. That at that time they had paid $93.10 ; that 
all claims prior to that date had been settled and defendants were 
therefore relieved from further liability. 

There was no dispute as to the surrender and cancellation of the 
old policy, nor as to the issuing of the new, but it was denied by the 
~* Opinion filed Nov. 13, 1884. From Pittsburgh Legal Journal. = SSS 
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company that the $93.10 was in full settlement of prior losses, or was 
paid in consideration of release, etc., from liability. 

There was some dispute as to the authority of the secretary to 
make the contract for release as claimed. 

The court refused to charge as matter of law that the assessments 
were in conformity with the charter and by-laws of the company— 
the charter and by-laws not having been put in evidence. 

The court further ruled as matter of law that the secretary of the 
company would have no right as such to make a contract such as 
claimed by the defendants, and whether he had authority in fact, or 
the board of directors ratified his acts, was a question of fact for the 
jury under all the evidence. 

Verdict for defendant. 


Epwin W. Jackson, Esq., for Plaintif} in Ev ror. 
Messrs. 8. Grirrita & Sons anp L. Kuper, Contra. 


GREEN, J. 

The questions at issue in this case were questions of fact and were 
decided by the jury in favor of the defendants, after what seems to 
us to have been a very fair and impartial charge. It must be con- 
ceded that there was ample evidence given by the defendants in 
support of their theory that the plaintiff's agent contracted with 
them, that upon the surrender of the old policy and issuing the 
new one, and the payment of $93.10, and the premium on the new 
policy, there was to be no liability on the part of the defendants to 
any further assessments under the old policy. Homer, who was the 
local agent of the plaintiffs, testified to this positively. C. R. Brown 
testified substantially to the same effect, and also that the premium 
note given with the old policy was to be canceled or given up. 
The contradictory testimony of Huntzinger simply carried the ques- 
tion as to what the contract was to the jury, who of course were the 
sole judges as to what were the terms of the contract and the credi- 
bility of the witnesses. 

On the question whether the agent, Huntzinger, had authority to 
make the contract in question there was but little direct evidence, 
but such as it was, it tended in support of the defendants’ theory. 
He said that he told the defendants that he “ was instructed to go 
around and examine the risks, and cancel the policies, or reduce the 
amounts where they were considered too large.” He did not state 
whether there were any limits to this general authority, or that he 
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had no authority to make the contract in question, though he was 
examined at considerable length. Nor was any other officer of the 
company examined to prove that he did not kave authority to 
make the contract claimed by the defendants. It does not appear 
that the authority he did have was in writing, and the inference 
from Huntzinger’s testimony is that it was by verbal instruction. 
According to his own statement he was instructed to examine the 
risks and cancel the policies or reduce the amounts where they 
were considered too large. The execution of such a power as this 
includes the power to make a contract with a person holding a 
policy, for the reduction of the policy, and that was precisely what 
was done in this case. Certain terms were agreed upon. The 
defendants agreed to surrender their old policy for $2,000, and 
take a new one for only half that amount, $1,000. They also agreed 
to pay and did pay a new premium in cash of $40 on the new 
policy. In addition to this they agreed to pay and did pay $93.10, 
which they and their witness Homer alleged was to be in full of all 
assessments past and future upon the old policy. This is denied, 
that is, so far as it relates to future assessments, but that denial 
only carries the question to the jury and in no wise impairs its effect 
upon the question of authority. The old policy in point of fact 
was given up and marked canceled, and returned to the plaintiff 
company. We do not see how it can be said, absolutely and as 
matter of law, that upon such a state of testimony there was no 
authority in the agent to agree with the defendants that they 
should not be subject to any further assessments under the old and 
canceled policy. He declared to them that he was instructed to 
cancel policies or reduce the amounts where they were considered 
too large, and he thought their policy was too large, and proposed 
to agree with them for its reduction. Could he not do this if he 
was so instructed? There is no dispute about his instruction. 
How else could he carry it out than by an agreement upon terms, 
in a case in which he proposed to, and did effect a reduction by an 
agreement. He did not propose to make an arbitrary reduction, but 
a reduction by contract. But if he was authorized to do this by con- 
tract the power to make the contract !necessarily includestthe power 
to agree upon the terms, unless he was restricted upon this subject, 
and of this there was no evidence. It seems to us this is all there 
is in the case, and that the learned court below properly committed 
the case to the jury on all the questions involved. 

In this view the third and sixth assignments become immaterial. 
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We do not think the remarks of the court covered by the seventh 
assignment are obnoxious to the criticism made upon them, as the 
court especially said that contracts made with mutual insurance 
companies must be lived up to the same as other contracts. 


Judgment affirmed. 


UNITED STATES CIRCUIT COURT OF MINNESOTA. 


GROSS 
US. 
ST. PAUL F. & M. INS. CO.* 


A stipulation in a policy of insurance that “the assured shall, if required, 
submit to an examination or examinations under oath by any person ap- 
pointed by the company, and subscribe thereto, when reduced to writing, 
and a refusal to answer any such questions or sign such examination shall 
cause a forfeiture of all claim under the policy,” is valid. 
defense that the fire by which the insured property was destroyed was of 
an incendiary character and plaintiff implicated therein, may be joined in 
the answer with a defense that the policy contained a condition that plaint- 
iff should submit to an examination under,oath, and that such examina- 
tion had been demanded and refused; and where the jury, in answer to 
special questions, find that plaintiff has refused to submit to such examina- 
tion when demanded, and plaintiff has not moved to compel defendant to 
elect as to which defense it will rely upon, judgment may be entered in 
favor of the defendant notwithstanding a general verdict against it. 


On Motion for Judgment. 
Brewer, J. 
This was an action on a policy of insurance. The answer alleged, 
as a separate defense, that the policy contained the following stipu- 
lation :— 
“‘The assured shall, if required, submit to an examination or examinations 
under oath by any person appointed by the company, and subscribe thereto, 


* Decision rendered Oct, 24, 1884. From Federal Reporter. 
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when reduced to writing, and a refusal to answer any such questions or sign 
such examination shail cause a forfeiture of all claim under this policy.” 

And also that the company demanded and the plaintiff refused to 
submit to such an examination. The policy, when produced on the 
trial, contained a stipulation, and the jury, in answer to special 
questions submitted, found that there was a demand and refusal as 
alleged. Upon this the company moved for judgment, notwithstand- 
ing the general verdict against it. Plaintiff insists that this defense 
must be disregarded because inconsistent with another specially 
pleaded, to the effect that the fire was of an incendiary character 
and the plaintiff implicated therein. That defense, counsel argues, 
was that no liability ever existed ; this admits that one existed, but 
claims that it has become discharged by subsequent action of the 
plaintiff. Both cannot be true. But, if inconsistent, no motion was 
made to compel defendant to elect. Conway vs. Wharton, 13 Minn., 
160 (Gil. 145). And why should defendant be now compelled to 
stand upon that defense which the jury have found against it? But 
they were not inconsistent. The facts alleged in each may have been 
true. The plaintiff may have burned the property, and he may also 
have refused to submit to an examination. The defendant may set 
up all the defenses it claims, and if it fails to prove one, may rely on 
another. In an action to charge an indorser on a note, the defend- 
ant may plead no notice and the statute of limitations. Beth, as 
facts, may be true, and yet the former proves that there never was 
any established liability ; while the latter, that all liability has been 
discharged by the act of the plaintiff in neglecting to sue. Conway 
vs. Wharton, supra ; Shed vs. Augustine, 14 Kan., 282. 

Again, it is insisted by counsel that defendant has waived the right 
to insist upon this defense. But how? Surely not by its conduct 
prior to the suit, for it demanded the examination ; not by its plead- 
ing, for it specifically set up this defense ; nor by its course on the 
trial, for it proved the demand and refusal. A party waives only 
when he fails to act when he ought to act. But defendant has at all 
times insisted on this defense. It has never misled the plaintiff, or 
acted in such manner as to induce him to believe that it had been 
waived. An insurer, it is true, by accepting preliminary proofs with- 
out objection, or alleging defects therein in its answer, waives all 
such defects and admits the proofs sufficient. That principle was 
ecognized on thistrial in respect to the magistrate’s certificate ; and 
that is the rule enunciated in the authorities cited by counsel. But 
that rule does not control in this respect. The right was insisted on 
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in time. The answer pleaded the defense, and the proof on the 
trial sustained it. Finally, it is a defense. The stipulation is a valid 
one. It is one for the protection of the insurer, and not onerous to 
the insurer. It is akin to the stipulation requiring the insured to 
exhibit his books of account, invoices, etc.; one in the interests of 
justice and fair dealing. The insurer may insist on compliance, and 
the insured must comply or give a valid excuse therefor. Mueller 
vs. Insurance Co., 45 Mo., 84 ; Dewees vs. Insurance Co., 34 N. J. 
Law, 244. 


Judgment will be entered in favor of the defendant for costs. 





